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Preface

Valérie VERDIER Bruno DAVID
Chairwoman of the Board President of the French
and Chief Executive Officer National Natural History
of the French National Research Museum (Muséum national

Institute for Sustainable Development d’histoire naturelle)
(Institut de recherche
pour le développement)

We are delighted to preface this book, which is the result of our
institutions' shared commitment to advancing knowledge and
promoting action to preserve biodiversity.

The Nagoya Protocol has revolutionised research on the living world
by formally incorporating the issues of access and appropriation,
justice and equity, into its everyday activities. As institutions and
scientists working with biological resources and the associated
knowledge, it compels us to examine the key ethical and economic
implications of our research. We must also examine the form that
the direct or indirect benefits serving the conservation of biodi-
versity and its stakeholders, indigenous peoples, managers or
politicians, should take.

The Protocol has major ramifications for the French National
Research Institute for Sustainable Development (IRD) and the
French National Natural History Museum (MNHN). Committed
to furthering knowledge, conservation and enhancement of bio-
diversity, these institutions defend a science of sustainability that
lies at the convergence of Earth, life, human and social sciences.
Above all, they have a long tradition of working in an equitable
partnership and co-construction with actors in the French
Overseas Territories and the Global South.

The Nagoya Protocol has thus helped our institutions to embrace
the plurality of knowledge systems, with special attention to
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indigenous and local populations. It also strengthens the co-
construction of programmes with multiple partners, including
those involved in participatory-science-based approaches. Our
institutions are working specifically to integrate and promote
procedures to implement the principles of fair and equitable
sharing enshrined in the Protocol.

IRD and MNHN were the first to implement the obligations of the
Nagoya Protocol. Dedicated units have been established for access
and benefit-sharing (ABS) mechanisms and protocol implemen-
tation. Their responsibility is to ensure the legal compliance of
specimen collections, their conservation and utilisation. It is also to
raise awareness and inform research, administration and collection
personnel, and to organize symposia and training. Finally, ABS
units ensure coordination with the Ministries in charge of Research
and the Environment, other French higher education and research
institutions, and territorial stakeholders. In doing so, our institu-
tions make a significant contribution to France's commitment to
the objectives of the Convention on Biological Diversity.

This book presents the results of research conducted by our
respective institutions and their partners. It is accompanied and
enriched by the lessons learned from the experiences of ABS
units and testimonies from partners in the French Overseas
Territories and the Global South. The Protocol's limitations and
potential are analysed because, beyond its ambitions, the com-
plexity of its implementation and the low monetary returns that
it generates, testify to the difficulties in setting up mechanisms
that can both benefit communities that use or possess knowledge
about biodiversity and strengthen actions to protect this biological
diversity.

These analyses are highly relevant in light of the COVID-19 pan-
demic, which has rapidly increased our awareness of inequalities
in access to resources and the interdependence of all life forms, with
human health linked to that of other living things and ecosystems.
To preserve biodiversity, our societies must redirect their develop-
ment trajectories towards production and consumption models
that are ecologically but also socially and politically sustainable
in order to guarantee environmental justice for humans and
other species alike.
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While the Nagoya Protocol alone cannot address the enormity of
these questions, it clearly expresses the demands for justice and
equity that are strongly reflected in the agreement, and give rise
to the passionate debates that are presented which such rigor and
clarity in this book.
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General Introduction

Catherine AUBERTIN
Anne NIVART

Jean-Louis PHAM

The theme chosen for the Conference of the Parties (COP15) to
the Convention on Biological Diversity (CBD) could hardly have
been more timely: Ecological Civilisation: Building a Shared
Future for All Life on Earth. COP15 was originally due to take
place in Kunming in October 2020. Its postponement, as a result
of the COVID-19 pandemic, offers a neat illustration of the inex-
tricable links between biodiversity, human well-being and the
health of the planet.

The priority of COP15 is to adopt a global strategic framework to
ensure that “by 2050, biodiversity is valued, conserved, restored and
wisely used, maintaining ecosystem services, sustaining a healthy
planet and delivering benefits essential for all people.” This frame-
work invites each country to make its own commitments in
accordance with their development policies, and thus to con-
tribute to the attainment of the Sustainable Development Goals.!

While reducing threats to biodiversity is crucial, we also need to
meet the needs of the world’s population. In order to set and
meet ambitious targets, developed nations will need to devote
substantial financial resources to supporting the ecological tran-
sition in poorer countries. The conservation of ecosystems,

1 CBD, 2021. First Draft of the Post-2020 Global Biodiversity Framework.
CBD/WG2020/3/3
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species and genetic diversity will need to be combined with fair
and equitable sharing of benefits between countries and commu-
nities. The third objective outlined in the 1992 Convention on
Biological Diversity (CBD) — “fair and equitable sharing of benefits
arising from the utilisation of genetic resources and traditional
knowledge associated with genetic resources” — covers this priority.
It is significant to note that Access and Benefit-Sharing (ABS) is
both a virtuous objective of the strategic framework for 2050,
and also a point of contention in the COP15 negotiations.

This book is entirely devoted to ABS, and different forms of
reflection, experience and dialogue relating to the Nagoya
Protocol constitute the unifying thread that runs throughout
these pages. Is the Protocol, in its current design and state of
implementation, contributing to a “transformation in society’s
relationship with biodiversity and [ensuring] that, by 2050, the
shared vision of living in harmony with nature is fulfilled” (CBD,
2020)? How might it be possible to live more harmoniously
together when nature and cultures are under such pressures?

ABS - Access and Benefit-Sharing

Conservation and sustainable utilisation of biodiversity, the first
two objectives of the CBD, are all about protecting nature from
predatory human activity. The third objective is largely founded
upon the assumption that the utilisation of genetic resources for
research purposes, both public and private, leads to the develop-
ment and commercialisation of products derived from these
resources or knowledge, and could thus be a source of income for
indigenous peoples and local communities and for developing
countries with rich reserves of biodiversity. In boosting the visi-
bility of their contributions to knowledge and enhancement of
the living world, and promoting the sharing of the benefits
derived from biodiversity, the CBD was driven by considerations
of ethics and justice. But the CBD also ushered in a major
paradigm shift: genetic resources thus no longer belong to the
“common good” forming part our human common heritage, but
are instead subject to the sovereignty of States and the rationale
of the market economy. All access to and activities involving
knowledge of biodiversity, viewed as a source of benefits, must
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henceforth be covered by access and benefit-sharing procedures
(ABS), negotiated through bilateral dialogue with national gov-
ernments, who maintain sovereignty over their genetic resources.

Considering the difficulties involved in implementing such shar-
ing arrangements, and in order to provide a degree of legal secu-
rity to stakeholders, the CBD was completed by a legally-binding
agreement: the Nagoya Protocol, signed in 2010 and taking effect
as of 2014. The document requires signatory parties to transpose
the obligations of the Protocol into their respective national leg-
islations, focusing principally on the rules governing access to
genetic resources: procedures for ensuring the Prior Informed
Consent (PIC) of provider countries or representatives of com-
munities whose knowledge will be used, as well as Mutually
Agreed Terms (MAT) for sharing arrangements, including
expected results and monetary and non-monetary transactions
between the partners. “By promoting the use of genetic resources
and associated traditional knowledge, and by strengthening the
opportunities for fair and equitable sharing of benefits from their
use, the Protocol will create incentives to conserve biological diver-
sity, sustainably use its components, and further enhance the contri-
bution of biological diversity to sustainable development and human
well-being.” (Nagoya Protocol, Introduction, 2010)

Although the term does not appear in this diplomatically-phrased
statement of intent, the Protocol also reflects a commitment to
ending practices considered to constitute biopiracy, i.e. the illegit-
imate appropriation of resources and knowledge by industrialised
countries and their researchers, at the expense of developing
countries with rich biodiversity reserves, and their indigenous
communities. The Protocol thus heralds a new era in relations
with people who live in close proximity to nature. For the first
time, an international agreement requires consent to be obtained
and the benefits derived from the utilisation of traditional knowl-
edge to be shared. The rights of communities and the national
legislation of the countries from which resources are taken have
thus been reaffirmed. Biological specimens are now recognised as
being inextricably linked to their ecological, socio-cultural and
economic context. The profile of research ethics has received a
considerable boost, and non-monetary benefit-sharing, already
established practice for many researchers, is now systematic.
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Such exchanges serve to enrich the dialogue between different
forms of knowledge from different cultural horizons, reinforcing
the ethical foundations of research practices. ABS can be
regarded as a milestone in the broader process of decolonising
research, or at the very least working to impose ethical standards
upon research practices. Nevertheless, there is still much work to
be done to establish a political and legal equilibrium capable of
responding to claims for colonial compensation and a rebalancing
of developmental inequalities.

As of September 2021, the secretariat of the Convention on
Biological Diversity lists 131 parties who have ratified the
Nagoya Protocol, the majority of whom have also implemented
national measures for access and benefit-sharing and established
competent national authorities. This constitutes a major achieve-
ment for the UN, in a domain where past results have been mixed
to say the least: governance of biodiversity.> Although none of the
20 Aichi Targets in the Strategic Plan for Biodiversity 2011-2020
(adopted in the year the Nagoya Protocol was signed) have been
fully achieved, the recent Global Biodiversity Outlook lists ABS as
one of 6 “partially-achieved” objectives (CBD, 2020).3

A simple mechanism which
has proved hard to implement

And yet, many of those directly involved are beginning to raise
concerns about the limitations of the Protocol, from users and
suppliers of genetic resources to scientists, industrial partners,
national governments, NGOs and various local communities and
indigenous peoples. The first decade of experimentation with the
Protocol does not seem to have satisfied anybody. The cumbersome
legislative machinery required to implement the Protocol has, as of
yet, delivered relatively few transactions and very few monetary
benefits for either national governments, local populations or
indigenous peoples. The countless promised benefits of efforts to
enhance the value of biodiversity have failed to materialise.

2 https://absch.cbd.int/countries
3 www.cbd.int/GBOS.
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Although researchers are unequivocal in their support for the spirit
of sharing enshrined in the Protocol, they are also concerned that
it might erect major obstacles to fundamental research on biodi-
versity (inventories and taxonomies, collections, conservation,
evolutionary biology). Legislation focuses primarily on restricting
access to resources, for both commercial and non-commercial
purposes. A sharing agreement is required as soon as resources
are accessed, well before research yields any results.

A large proportion of the unresolved questions concern the inter-
pretation of the scope of the Protocol, since some of the key terms
remain vaguely or only generally defined (genetic resources, tra-
ditional knowledge, utilisation, research and development), as
well as practical questions of implementation, specific to different
countries and types of project. Does collecting specimens for a
scientific inventory fall within the remit of the Protocol? How
should specimens gathered for taxonomic identification be declared?
How is it determined who has the authority to sign a PIC or MAT?
Are myths and legends combining human and animal elements
to be considered forms of traditional knowledge? In spite of the
Protocol’s stated goal of harmonising procedures, they still vary
considerably from one country to the next, and it is often difficult
to know what regulations are actually in place in provider countries
which have not established a dedicated ABS unit. The time required
to obtain official authorisation, and the associated costs, may cause
serious problems for research schedules and hamper urgent sample
and data-gathering efforts — during pandemic crises, for example.
The enhanced speed of research and innovation in the digital age,
and the schedules imposed by research funding agencies, are quite
at odds with the timescale of legal proceedings, standards and the
processing capacities of ABS systems.

Bureaucratic delays are not the only cause for concern. Questions
have also been raised as to the compatibility of the Protocol with
new scientific practices involving big data and international part-
nerships. The CBD, signed in 1992, and even the Nagoya
Protocol of 2010, both assumed that life sciences would develop
spectacularly over the coming years, but they had no concrete
vision of what that progress would look like. Thanks to advances in
genome sequencing technologies, research in the life sciences has
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moved into an age of in silico biodiversity, working with digitalised
genetic resources. International databases containing digital
sequence information (DSI) continue to swell at a breath-taking
rate. The bilateral procedures promoted by the Protocol were not
designed to keep track of billions of units of data, accessed by
millions of users. The scientific community has complained that
there is an inconsistency between a regulated access to material
genetic resources in situ, the foundation of the ABS model, and
more open access to international databases which, adopting the
principles of open data, correspond to a certain, idealistic view of
scientific progress made possible by the sharing of biological
materials, data and knowledge... while leaving behind those
countries who lack the technological capacities to capitalise on
these advances. This inconsistency has a symmetrical impact on
the “providers” of genetic resources and the traditional knowl-
edge associated with them. Open access to DSI is viewed by
countries in the Global South as a means of getting around ABS,
akin to biopiracy, since the DSI is ultimately derived from
research conducted using tangible biological resources. The
expansion of the field of application of the CBD to encompass
DSI will be a crucial issue in the negotiations at COP15.

Paradoxically, the CBD has contributed to the development of the
“green gold” myth, buoyed by fantastical visions of a market where
providers and users exchange genetic resources and traditional
knowledge for fabulous sums of money, made possible by
immensely profitable biotechnological innovation. Reality has
failed to live up to such expectations. The CBD Access and
Benefit-Sharing Clearing House has recorded very few transactions
involving monetary compensation, and the sums involved have
been derisory compared with the cost of setting up ABS struc-
tures capable of designing and overseeing such procedures.
Pharmaceutical multinationals have closed their research divisions
devoted to natural substances, and commercial demand for in situ
genetic resources is falling far short of the CBD’s expectations.
The time has come to face facts: there is no lucrative market for
genetic resources as defined by the Nagoya Protocol, which
adopts a simple, linear view of innovation, whereby resources
lead to products which generate income. This is only applicable
to extremely rare cases in which specific molecules allow for the
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creation of a pharmaceutical blockbuster. With the pharmaceutical
industry keeping a low profile, we are left with the impression that
ABS mechanisms are focussed mainly on fundamental scientific
research. And yet, the outcomes of fundamental research in terms
of benefit-sharing are primarily a matter of boosting capacities
through training, technology transfers and co-authoring of publi-
cations. Only rarely does money actually change hands. The regis-
tering of patents represents a minuscule proportion of academic
research, and even then, in order to generate money a patent
must be suitable for industrial and commercial applications,
which often only bear fruit after years or even decades of research
and development.

Moreover, ABS has done little to improve relations between indige-
nous peoples and central governments in countries such as Brazil,
Indonesia or French Guiana, nor to reassert their biodiversity
rights and knowledge. Many communities, and even States, feel
cheated when they are unable to secure recognition of their status
as the source or proprietor of exclusive knowledge concerning
plants and animals which have actually been identified and shared
for many years. Indigenous peoples and local communities are
rarely involved in the drafting of the regulations intended to protect
their rights and aspirations, and which all too often use general
terminology which does not accurately reflect the diversity and
complexity of circumstances on the ground, particularly when
they are not accustomed to the Western practice of viewing
nature and culture as discrete entities. Only very rarely are their
traditional structures recognised in national legislation as legal
entities qualified to manage access to resources and negotiate
agreements. With no tangible benefits forthcoming, this disillu-
sionment can soon give way to suspicion (all bioprospecting
activities are immediately decried as biopiracy), bureaucratic
manoeuvring (excessive costs and lengthy delays in issuing
authorisations) and even nationalistic positions (rekindling old
North-South divisions).

In the interests of legal security, the Nagoya Protocol identifies two
categories of stakeholders — providers and users — capable of enter-
ing into contractual relations. It recognises their respective interests,
behaviours and even lifestyles, resulting in divisive stereotypes
conducive to political misappropriation. Despite its honourable
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intentions of promoting fairer and more equitable relations, the
Protocol thus risks aggravating the very divisions it is supposed
to combat. Can the ambitious, humanist objectives of the Nagoya
Protocol really be achieved by a method of legalistic standardisation
based on contracts, ownership and market forces?

Beyond the Nagoya Protocol...

Nearly thirty years on, it is time to take a clear-eyed look at the
practical and legal consequences of the virtuous framework pro-
moted by the Convention on Biological Diversity and taken up in
the Nagoya Protocol. These documents have succeeded in achieving
an unprecedented degree of legal stability and security, thanks to the
clarity and simplicity of the ABS mechanism. They have fostered
the development of resource traceability, in order to combat the
plunder of natural resources. They have contributed to a greater
appreciation of the plurality of knowledge, and allowed for fairer
dialogue on more even terms by recognising the rights of indigenous
peoples and local communities. However, the Protocol has also
contributed to the imposition of market-based values, attaching
rights of ownership to resources, knowledge and patents in a
manner which has exacerbated nationalist demands and made it
more difficult for researchers to access biodiversity resources.
Negotiations for a global system of biodiversity governance have
faltered when it comes to finding innovative modes of sharing
which satisfy the expectations of all the stakeholders, in a global
research context in which living resources are increasingly avail-
able in an open-access digital form. Negotiations on how to fund the
conservation of biodiversity suggest that expectations regarding
the ABS’ role as a benefit-sharing mechanism must be scaled back.
Might the real strengths of this system reside elsewhere?

At time of writing, more perhaps than any other international
convention or regulation, the Nagoya Protocol is at the heart of
numerous contemporary debates regarding the relationship
between human societies and nature in the Anthropocene era,
and against the backdrop of the COVID-19 pandemic. It is time to
rethink the processes by which we manipulate and appropriate
the living world, along with the legal categories we transpose onto
nature, and our definitions of indigenous, consent, ownership,
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knowledge and more. We must redefine, in a context of ecological
emergency, the role and practicalities of research on biodiversity.
Research practices need to be re-examined, with greater emphasis
on co-construction in partnership with those directly affected. We
can no longer afford to maintain such a disconnect between the
places in which biological materials and local knowledge are gath-
ered, and the places in which their academic or economic value is
exploited. The Nagoya Protocol compels us to think, to strike up
a dialogue, and to examine its real efficacy as an instrument for
preserving biodiversity and achieving a fair division of its benefits
between rich and poor countries. Although the CBD seemingly
swept away the paradigm of nature as the common heritage of all
humanity, by affirming the sovereignty of nation States over their
resources, the issue of common ownership constantly and
inevitably seeps into debates on these subjects.

In order to take these debates fully and faithfully into account,
we must combine theoretical approaches with feedback from the
field, organise dialogues between different disciplines — law,
anthropology, economics, genetics, botany, biology — and also
between different stakeholders — researchers, managers and rep-
resentatives of local communities. We begin by examining the
goals of research into biological diversity — which is not without
its power struggles, spanning everything from food security to
building natural history collections — in order to get a clearer view
of the consequences of the Nagoya Protocol for long-standing
practices whose universalist dimension is now being contested
by new perspectives on colonisation (Part 1). We then look back
at the drafting process of the Nagoya Protocol, informed by a
market-oriented vision connected with the expansion of biotech-
nologies, before subjecting the tools defined in the Protocol — the
PIC and MAT instruments — to legal analysis (Part 2). We devote
much space to the concepts of indigenous peoples and local
knowledge, as defined in the Protocol and as they emerge from
experiences in the field, and of course from the positions of the
peoples directly involved (Part 3). Finally, since negotiations are
still in progress, it appeared important to shine a light on the
tensions surrounding the Protocol in order to better grasp the
opportunities it provides to imagine a new future for research on
the living world (Part 4).






Part 1

Biological Resources:
Circulation
and Collection






BIOLOGICAL RESOURCES: CIRCULATION AND COLLECTION

In this first part, entitled Biological Resources: Circulation and
Collection, we describe how, throughout Western history,
research on biological diversity has been based on the sampling,
circulation and creation of collections of samples of domesti-
cated, cultivated or wild biological resources. The constitution
of ex situ collections has always accompanied scientific
advances, beginning with the creation of cabinets of curiosities,
reflecting the earliest desires to explore the world, then the
need to form structured sets of objects and bodies of knowl-
edge in order to understand and exploit nature, and through to
the biobanks and seed resource centres of today.

Jean-Louis Pham recounts how power struggles have accom-
panied the domestication of plant and animal species, and,
more recently, access to the diversity of genetic resources via
biological resource centres (see Chap. 1). Jacques Cuisin and
Anne Nivart examine the history of naturalist museum collec-
tions. In line with scientific explorations and technological
advances, collections of plants and animals conserved outside
their natural environment have attracted new interest due to the
DNA revolution and digitisation programmes (see Chap. 2).

In the interests of exhaustiveness and conservation, these ex
situ collections are supposed to be universal for the purpose of
enlightening the widest possible audience. However, although
inseparable from the development of knowledge, they are
linked to colonial expansion and the circulation of raw materials,
and are associated with power struggles to achieve economic
supremacy and ensure food security. They are now confronted
with the economic and geopolitical realities of resource grabbing
that the Nagoya Protocol is designed to regulate.

Like the Nagoya Protocol, the Convention on Biological
Diversity (CBD) does not address the issue of collections,
focusing instead on access to in situ genetic resources. The
CBD considers countries that possess collections as providers
of ex situ genetic resources. Ex situ conservation is an issue
covered by Article 9, expressing the desire that it should take
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place preferably in the country of origin of its components. The
Nagoya Protocol does not specifically cover collections, but
considers admittance to ex situ conservation facilities of genetic
resources and databases to be part of the benefit-sharing
arrangements.

However, European Regulation No 511/2014 on measures to
ensure compliance with the Nagoya Protocol by users in the
Union, acknowledges that collections — by default, ex situ col-
lections which are necessarily located outside their places and
countries of origin — are the most important providers of genetic
resources and associated traditional knowledge in Europe. This
assertion, at a time when in situ bioprospecting activities are
becoming of more secondary importance, recognises the
importance of the reference thesauri constituted by samples of
materials, animal or plant specimens as a specificity of Europe,
and by extension of “industrialised countries”, primarily in the
northern hemisphere.

Therefore, this concentration of resources in collections kept by
countries of the Global North is undeniably a benefit that must
be shared, since natural resources are not only scientific tools
for understanding the world. Their long history of co-evolution
with the societies that have selected them, exchanged them, and
transformed them into cultural resources, makes them part of
the common heritage of humanity. They are also raw materials
for biotechnological innovations, which are mainly developed
by countries of the Global North, due to their powerful financial
and technical resources. Can free access to resources be main-
tained in light of the rapid development of biotechnologies?
Given a choice between universal heritage and resources
restricted to a select few, the Convention on Biological
Diversity decided to endow States with sovereignty over their
genetic resources and associated knowledge from an economic
and commercial perspective.

This raises the question of how the practices of collections
and museums can accommodate this national sovereignty. As
both providers and users, ex situ collections are required to
assume a dual role of conservation and distribution due to
the fact that they have been historically supported by research
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centres. The circulation of samples is central to scientific dis-
coveries and the practices of researchers and museums in order
to enable comparison, description, and today, the extraction of
genetic compounds, for example. This practice accounts for a
considerable volume of shipments, loans, samples and extrac-
tions exchanged by researchers, museums, laboratories and
amateurs.

Application of the Nagoya Protocol to ex situ collections places
these circulation practices under the spotlight by requiring the
attachment of legal documentation to any movements in order
to provide proof of due diligence, i.e. that access to the
resources was legal. By insisting on diligence, the Protocol
makes sample traceability central to its implementation. In the
context of the biodiversity crisis, having access to properly
located and traceable samples from endangered or vanished
biotopes is an added value that the due diligence obligation of
the Nagoya Protocol should reinforce. In this way, the Protocol
contributes to legal certainty and, in so doing , increases the
scientific and regulatory reliability of the samples proposed for
research.

The preambles to the Protocol and the European regulation
stipulate that they should be implemented without creating an
additional administrative burden, with specially adapted
arrangements for academic research. However, after ten years of
experimentation in laboratories and museums, this now seems
to be a fanciful notion. The circulation of samples — a sine qua
non for the viability and vitality of the collections and to ensure
their attractiveness for research — could be compromised in the
medium term.

The retroactive regularisation processes concerning the condi-
tions for the acquisition of resources, their circulation and the
conditions for their provision, or even their retrocession, are
not defined by the Protocol. This generates doubt and heated
discussion in equal measure. Collections and museums need to
innovate. They can now use new digital tools to help them
interact with the wider world and define the terms for resource
sharing within renewed partnerships.

2






Chapter 1

Genetic Resources

From Domestication
to Biological Resource Centres

Jean-Louis PHAM

Introduction

In his book entitled Guns, Germs and Steel, American geographer
Jared DIAMOND (1997) identifies the control of domesticated
plant and animal species as one of the underlying factors in the
“pattern of history”. By enabling the development of sedentary
societies some 10,000 years ago, in which the search for food was
no longer the sole concern of human populations, agriculture
enabled the emergence of actors specialising in activities other
than hunting and gathering, such as blacksmiths, merchants or
bankers. Diamond argues that this allowed for the invention and
development of tools of domination (weapons, ships, etc.) and
the expansion of the civilisations that possessed them.

This means that power struggles associated with species of agro-
nomic interest have been occurring for several millennia. Today,
the issues revolving around access to these species in all their
diversity and to the information associated with them are equally
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important: independence and food security for States, food and
economic self-sufficiency for family farming, and economic
power for the seed industry. The importance of these issues is
reinforced by the urgency of climate change and the agro-eco-
logical transition.

The issue of access to the diversity of domesticated species is all
the more important because of the high degree of interdepen-
dence between countries: no country can claim to have access to
the genetic resources required to meet all its needs, despite the
fact that many States have established mechanisms for the con-
servation of genetic resources of agronomic interest. Innovations
in the field of synthetic biology hold enormous promise, but
they will not obviate the need for genetic resources. Leaving
aside the question of their social acceptability, these innovations
as yet concern only the modification of living organisms, requiring
the utilisation of genetic resources, and do not enable ex nihilo
creations.

Unlike much of wild biodiversity, domestic biodiversity has
been subject to multiple exchanges between individuals and
between human communities throughout its history. Since the
earliest days of domestication, it has been the fruit of human
labour transformed and passed on from generation to gene-
ration. Domestic biodiversity is, in the true sense of the word,
a heritage of humanity — biological as well as historical and
cultural.

Resource and heritage: this duality of domestic biodiversity
causes the principle of access and benefit sharing (ABS) to be
considered as both an obvious fact (surely access to domestic
diversity and its utilisation should be subject to similar ABS
regulations as wild biodiversity) and as a question (why should
a heritage of humanity cease to be common?).

These questions will permeate the topics developed in this
chapter, which presents a brief history of domestic biodiversity
and the emergence of the notion of genetic resources, before
discussing the relationship between ABS and collections of
agronomic material.
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Origin of domestic
biodiversity

The plants that humans grow and the animals they raise did not
always exist as we know them today. They are products of the
domestication of wild species by humans, followed by selection
over the subsequent millennia.

Agriculture has led to the profound transformation of land-
scapes, with knock-on impacts on the evolution of the biodiver-
sity associated with them. Domestication itself is one of the most
striking examples of the impact of human activity on the evolu-
tion of living beings; indeed, it was the diversity of domesticated
species that helped Darwin understand the effects of selection.
Through agriculture, humans ceased to be spectators of nature
and became actors in the world they inhabited and transformed
(CAUVIN, 2000; COHEN, 2009). The importance of access to
resources in natura for food and clothing began to diminish in
favour of access to land, plant seeds and breeding animals.

Domestication has occurred in many parts of the world. For
example, wheat and barley were domesticated in the Middle East;
maize, tomatoes and potatoes in Central and Latin America;
millet and sorghum in Africa; rice in Asia and Africa. Other
examples include swine in Asia, and sheep in the Middle East.
Domesticated species acquire traits that facilitate their cultiva-
tion, harvesting or breeding. Plants and pets have come a long
way since then. Many species (corn, rice, cows, poultry, etc.)
have conquered the planet. This shows that the globalisation of
agriculture did not begin in this century or even the last. Human
migrations have progressively extended the cultivation and
breeding areas of domesticated species, while great explorations
took them across the oceans and from one continent to another.

These movements mean that domesticated species are continu-
ally evolving and diversifying by adapting to new environments
under the combined effects of human and natural selection.
Selection by farmers also contributes to diversification, by devel-
oping varieties or breeds that correspond to various needs and
preferences (early maturity, colour, taste, ease of processing, etc.).
Exchanges of seeds between farmers also alter the genetic material
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subject to this selection process. Gene flows with related wild
species also occur in the evolution of cultivated plants, and
sometimes of farm animals or pets. The complex evolutionary
history of domesticated species — and especially that of cultivated
plants — usually makes it impossible to attribute the creation of a
particular cultivated variety to a specific community or farmer,
given that communities and farmers work with genetic material
that has been modified repeatedly over the course of its history.

However, certain rules have applied to the circulation of seeds,
especially in regions where specific plants are deeply rooted in the
culture of human communities (millet and sorghum in Africa, yam
in Oceania, maize in Mexico, etc.). Many studies have documented
the fact that exchanges of seeds between families, village commu-
nities or ethnic communities do not occur at random (BELLON,
1991; LABEYRIE et al., 2014; CAILLON & DEGEORGES, 2007).
Others have highlighted the role of social status in access to seeds
(BACO, 2007; BADSTUE et al., 2006; RICCIARDI, 2015; THOMAS &
CAILLON, 2016). The cultural, social and economic regulation of
access to genetic resources is therefore an ancient process, and
such access is not always governed by formal legal systems.

From biological diversity
to genetic resources

The first collections of domesticated species were of a natural-
istic nature (see Chapter 2). They were more concerned with
representing the diversity of species — especially “exotics” — than
diversity within species, and they were created to further the
pursuit of knowledge rather than for agronomic purposes. In
France, the Potager du Roy (The King’s Kitchen Garden), which
was designed to provide fruit and vegetables for Louis XIV’s table
at Versailles, can be considered as the precursor of agronomic
collections, marking a departure from the “cabinets of curiosities”
of the plant world. However, the conception of biological diversity
according to Western science was strongly influenced by Linnaeus
and the classification of the living world into entities called
species (GOUYON, 2001), which would remain the basic unit for
understanding the diversity of life for many years to come.
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The emergence of a seed industry and varietal selection processes
that were conceptualised along these lines led to the creation of
the first collections of what would later be called “plant genetic
resources”. In France, the Vilmorin wheat collection in the late
19% century (Vilmorin Catalogue 1880) epitomises this consid-
eration of intraspecific diversity.

The tutelary figure in plant genetic resources is the Russian
agronomist and geneticist Nicolai Vavilov (1887-1943), who left
an immense legacy and body of work. In an attempt to meet the
industrialisation needs of Soviet agriculture (PISTORIUS, 1997),
Vavilov scoured the continents in order to build up collections
that were representative of the diversity of plants of agronomic
interest. In doing so, he developed the theory of centres of origin
of cultivated plants (postulating that areas with the greatest
diversity of these plants are likely to be their areas of origin)
(VaviLOV, 1987). Many of his assumptions proved to be correct.
Adopting a Mendelian vision of genetics, Vavilov clashed with
the sinister Lysenko and his conception of the transmission of
acquired characteristics. Lysenko won the power struggle, and
Vavilov died in Stalin’s jails.

FENZzI & BONNEUIL (2016) integrated Vavilov’s work into the his-
torical construction of a “particular cosmovision of biological
diversity”, in which biological diversity is composed of dissocia-
ble elements — elementary building blocks that can be used to
engineer the living world. With the emergence of genetics, the
gene became one of these elements, and the living organisms that
contain them were consciously regarded as “genetic resources”,
although this specific term does not seem to have been coined
until the late 1960s when it appeared in the work of the
Australian geneticist Otto Frankel (FRANKEL et al., 1995).

The major collections
of agronomic resources

In the 1960s and 1970s, the Green Revolution had a double effect:
on the one hand, it dealt a severe blow to cultivated diversity by
supporting the adoption of high-yield varieties over large areas,
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accompanied by the relevant package of advice and inputs; on
the other hand, it accelerated a movement to safeguard the tradi-
tional varieties that were endangered by this adoption, by con-
ducting large-scale campaigns to collect and store the materials
collected in these surveys in the genebanks of international agri-
cultural research centres. As far back as 1973, this movement was
promoted as an initiative intended specifically to protect “genetic
resources” rather than biodiversity for its own sake, insofar as its
primary aim was to amass a reservoir of genetic diversity that
could be used by breeders (LOUAFI, 2011).

It should be noted, however, that despite being such a powerful
concept for the past half-century, the predominance of ex situ
conservation in the plant genetic resource conservation field was
not really established until after the 1967 FAO IBP conference
(Pistorius, 1997), where the respective merits of in situ and ex
situ conservation were debated. The principle of an international
network of genebanks was endorsed at the end of this confer-
ence, and was developed from 1971 onwards with the creation of
the CGIAR genebank network (LOUAFI, 2011; Box 1).

In fact, this development of ex situ conservation is an extension
of the Vavilovian approach. Its intrinsic characteristics and
developments, both proclaimed and unspoken, have had a last-
ing impact on the world of agronomic genetic resources. As a
consequence:

— the organisation of genebanks is being professionalised, creat-
ing specific jobs and processes. In research centres, genebanks
are often independent of varietal improvement departments. In
universities, a distinction is sometimes made between courses on
genetic resources and courses on plant breeding;

— breeders are seen as the primary clients of genebanks, via the
collection-conservation-characterisation-evaluation-use chain.
Collections are not only used by breeders, but also by
researchers, who frequently justify their research on grounds of
the need to improve knowledge of genetic resources before they
can improve their use;

— the role of farmers in the origins of diversity is recognised, but
they are mainly seen as providers of a diversity (and sometimes of
the associated traditional knowledge) that will be used to produce
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Box 1.
Collections held by CGIAR
International Agricultural Research Centres

CGIAR was created in 1971 to extend the experiments carried out by
two international agricultural research centres — CIMMYT and IRRI —
located in Mexico and the Philippines respectively, which made
pioneering contributions to the Green Revolution with high-yield
varieties of wheat and rice. The structure and organisation of the
CGIAR have undergone several reforms under pressure from donors,
with a view to striking the right balance between the autonomy of
the centres and the coordination of their research. CGIAR (five letters
that are now a meaningless name and no longer the acronym for the
defunct “Consultative Group for International Agricultural
Research”) now defines itself as a “global research partnership”
comprising 15 international research centres with specific mandates
in terms of target crops and geographical areas. These centres
conserve the 35 CGIAR collections of genetic resources from plants
and trees of major agronomic interest, amounting to a total of around
770,000 accessions, i.e. stored samples considered to represent distinct
genetic entities.

These collections are now compiled in the CGIAR Genebank
Platform, and their organisation has also changed throughout
CGIAR's half-century of existence. The development of the CGIAR
genebank network was accompanied, in 1974, by the creation of the
International Board for Plant Genetic Resources (IBPGR), a centre tasked
with a cross-cutting mission to lead and reinforce this network,
whose secretariat was initially provided by the FAO." For more than
thirty years, IBPGR — which became IPGRI (International Plant Genetic
Resources Institute) in 1991 — has played an important role in the
international promotion of plant genetic resources and the develop-
ment of partnerships with national research entities in countries of
the Global South. Many of the collections of tropical plant genetic
resources held by French institutions, notably CIRAD and IRD, are
the result of surveys conducted in collaboration with IBPGR. The
Crop Trust, known for its stewardship of the Global Seed Vault in
Svalbard, was established in 2006 for the purpose of securing
funding for the CGIAR genebanks. The CGIAR collections are
included in the ITPGRFA Multilateral System.

1 See LOUAFI (2011) and CHIAROLLA (2013) for a detailed account of the toing
and froing between FAO and CGIAR in the international governance of plant
genetic resources.
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varieties for which they will be the end users. Their role in con-
serving diversity is not recognised since this function is
attributed to genebanks. Although they are not prohibited from
accessing genebanks, in reality, such access is difficult; farmers
are not expected to use genebanks other than by growing
improved varieties;

— the cause of global food security justifies the internationalisation
of resources.

A treaty specific
to plant genetic
resources

The pre-eminence of the international network of genebanks
supported by CGIAR has frequently been called into question. In
1983, a challenge to the legitimacy of international collections
lodged by countries of the Global South (India, Indonesia,
Mexico in particular) led the FAO to reaffirm that these resources
were a common heritage of humanity, through the “International
Undertaking on Plant Genetic Resources”. However, as THOMAS
(2017) pointed out, at a time when the nascent potential of
biotechnologies was just beginning to emerge, making resources
freely available without any guarantees concerning their com-
mercial exploitation was unacceptable. Therefore, enabling plant
genetic resources to benefit from a special regime in the CBD was
not sufficient, and the practices of accessing, exchanging and
using plant genetic resources were potentially subject to the ABS
principle defined by the CBD. This principle makes access to and
use of a genetic resource dependent on the user informing the
provider about its intentions, on the provider’s prior consent, and
on the contractualisation of the terms and conditions for sharing
monetary or non-monetary benefits by the provider and the user.
The FAO was concerned about the possibility of the transaction
costs associated with access regulations hindering the move-
ments and uses of plant genetic resources and jeopardising food
security. The FAO Commission on Genetic Resources for Food
and Agriculture then had to engage in a balancing act, aligning
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the objectives for the conservation and utilisation of plant
genetic resources for agriculture and food with the first two
objectives of the CBD (conservation and sustainable use), while
maintaining a form of open access to these resources (CHIAROLLA
etal., 2013). In 2001, the FAO conference therefore adopted the
International Treaty on Plant Genetic Resources for Food and
Agriculture (ITPGRFA). This treaty uses a multilateral system to
establish a “common pool” of plant genetic resources that can be
freely added to by States (in accordance with the principle of
States’ sovereignty over their genetic resources).

It is sometimes forgotten that the Nagoya Protocol (Article 4.4)
recognises the existence of other regimes of access to genetic
resources as long as these regimes are not at odds with its objec-
tives and those of the CBD. Then it does not apply. In its preamble,
it also acknowledges the special nature of agricultural biodiversity,
the importance of genetic resources for food security and the
interdependence of countries. The ITPGRFA, which includes
objectives and measures relating to conservation, utilisation, and
fair and equitable benefit-sharing, is indeed recognised by the
Nagoya Protocol as one of the exceptions to the general regime.
SCHLOEN et al. (2011) identified three characteristics of genetic
resources for food and agriculture: they are elements of a biodi-
versity shaped by humans and their existence is closely linked to
human activity; most of the products derived from these genetic
resources can themselves be used as genetic resources (e.g. new
varieties); and the erosion of these genetic resources is not linked to
overexploitation, but rather to under-exploitation. For CHIAROLLA
etal. (2013), the key issue is that national ABS regulations do not
treat genetic resources for food and agriculture as ordinary
resources.

The ITPGRFAs multilateral system enables easy access to the
plant genetic resources deposited with it. Benefit sharing is also
multilateralised (Box 2).

THOMAS (2014), however, considered the ITPGRFA to be a less
virtuous approach than it may initially seem, as it enables the
avoidance of contractual negotiations between suppliers and users
of genetic resources, and is more favourable to users (researchers,
breeders) of the multilateral system than to the farmers who pro-
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Box 2.
International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA)

The ITPGRFA was adopted in November 2001 at the 31st Conference
of the Food and Agriculture Organisation of the United Nations
(FAO) and came into force in June 2004. Today, 146 States are parties
to the ITPGRFA.

The Treaty provides a multilaterally agreed framework for the conser-
vation and sustainable utilisation of crop diversity and the fair and
equitable sharing of the benefits arising from such use. Its provisions
are consistent with those of the CBD, which pre-dates it by nine
years.

The pillar of the Treaty is the Multilateral System, which forms a pool
of plant genetic resources. Annex | lists the 64 species that are eli-
gible for inclusion in the Multilateral System. Resources deposited in
the Multilateral System are said to be available with facilitated
access, as they are accessible through a Standard Material Transfer
Agreement (SMTA) if access is required for research, breeding or trai-
ning for agriculture and food. The framework for the utilisation of
resources deposited in the Multilateral System is therefore clearly
defined, and the use of a standard agreement dispenses with case-
by-case negotiations.

The Multilateral System is mainly funded by the party States, which
therefore exercise sovereignty over their resources by deciding whe-
ther or not to deposit them in the Multilateral System, or by interna-
tional organisations. The Multilateral System, which today comprises
more than 1.5 million accessions, is not a physical collection of
samples, but a form of catalogue or a virtual envelope, with the phy-
sical samples kept in the collections of States or organisations that
have deposited them in the Multilateral System.

Non-monetary benefit sharing is encouraged in the SMTA. Monetary
benefits are shared via the ITPGRFA Benefit-Sharing Trust Fund. This
multilateral fund can also be replenished by donations, and is used
to finance actions to promote the conservation and sustainable utili-
sation of plant genetic resources for food and agriculture.

As for the CBD and the Nagoya Protocol, changes to the ITPGRFA are
subject to negotiation among stakeholders. The main issues under
negotiation are the extension of the Annex | list, the procedures for
replenishing the Trust Fund and the issue of Digital Sequence
Information (DSI).
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vide genetic resources. Moreover, while the ITPGRFA recognises
farmers’ rights (echoing Article 8j of the CBD), it is not binding
and leaves the signatory States free to put in place appropriate
measures. These tensions came to the fore in the negotiations on
the revision of the ITPGRFA (extension of the list in Annex I,
inclusion of digital sequence information [DSI], etc.).

Biological Resource
Centres (BRCs)

In the plant world, the expression “genebanks” or “seed banks”
is still very commonly used to designate the infrastructures
responsible for the conservation and management of collections
of plant genetic resources, in a form that makes it possible to
obtain plants from the conserved materials (seeds, entire plants,
vitroplants, etc.). The public — even an informed public — is more
familiar with this expression than the term “Biological Resource
Centre” (BRC — in French: “Centre de ressources biologiques”),
which nevertheless prevails today in the French genetic
resources landscape.

The BRC concept was promoted by the OECD in the early 2000s
and has the advantage of being a single notion covering varied
mechanisms for the conservation of very different components of
the living world. The main feature common to these mechanisms
is the requirement for traceability of the material conserved and
distributed. Quality standards have been developed specifically
for BRCs (NF S96-900 standard in France).

Biological Resource Centres are part of the infrastructure that
provides access to high-quality biological material for public and
private research in the life sciences. Varied types of material are
preserved. Centres that conserve biological resources of human
origin contain samples of blood, tissue, cell lines, etc. Animal
and plant BRCs conserve reproductive material (such as embryos
and sperm from domesticated animal breeds, seeds), as well as
“genomic” resources (mainly DNA fragments), which are used in
research and easily exchanged by laboratories.
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In addition to the collections of biological material themselves,
BRCs manage databases of related information known as “pass-
port” data on the origin of the material, as well as physiological,
agronomic and molecular data, etc. This information is becom-
ing increasingly important and sensitive, as the resources con-
served are all the more useful when they are documented.

BRCs are tasked with the following main missions:

—ensuring the acquisition and the correct and permanent conser-
vation of the biological material for which they are responsible;

— ensuring the traceability of this biological material, which
means being able to identify it precisely at any stage of the con-
servation, multiplication, distribution, processes, etc.;

— characterising the biological material in the collection in order
to promote its use and make information about it available;

— proposing the dissemination of this biological material.

Methodological developments to improve the services rendered
and the coordination of networks are often added to these missions.
Changes in the socio-economic context impact certain activities.
For example, the agro-ecological transition will lead to changes
in the methods and criteria for evaluating agronomic resources.
The pressure on public funding may lead some BRCs to prioritise
their most profitable services.

Compliance with national and international regulations on the
exchange of biological material is an imperative for BRCs, in terms
of health, biosecurity, the protection of endangered species and,
of course, ABS.

BRCs and ABS

BRCs and the ABS scheme share a similar trajectory, both in
their design and implementation, and with regard to the ongoing
debates. In fact, the BRCs and ABS regulations are designed
and organised on the basis of the same division of living organ-
isms into elementary building blocks: biological resources. The
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biological material is central, while the related information is said
to be “associated”, whether it concerns traditional knowledge or
phenotyping data.

As a result, the approach adopted by BRCs, thanks to the trace-
ability requirements and procedures, can also ensure compliance
with ABS regulations. Providing material that offers users legal
certainty is just another requirement, in addition to the obliga-
tions to provide samples that conform to the characteristics
advertised in the catalogue, provide a good germination capacity,
and are as healthy as possible. The systematic use of Material
Transfer Agreements (MTAs), which predate the ITPGRFA and
the Nagoya Protocol, facilitates this adaptation. Nevertheless, the
managers of BRCs face problems concerning ABS implementa-
tion. The “regularisation” of collections, consisting of auditing
and, if necessary, obtaining documents specifying the conditions
for conservation and dissemination, is a massive undertaking.
Immersion in the archives, and reliance on elders’ recollections
about the introduction of given parts of collections are now part of
the daily routine at BRCs. The quest for legal certainty is compli-
cated by the heterogeneous implementation of ABS arrangements
by States. And even when legal certainty is assured, questions of
legitimacy may arise concerning the dissemination of foreign
material, or even the depositing of material in the ITPGRFA
Multilateral System.

It is noteworthy that in an OECD (2001) report, the related data
were included within the scope of biological resources:
“Biological resources — living organisms, cells, genes, and the
related information — are the essential raw materials for the
advancement of biotechnology, human health, and research and
development in the life sciences.” It should be noted that if it were
included in the debate on the inclusion of DSI (digital sequencing
information) in the scope of ABS, this definition could simply be
expressed as “DSI is a biological resource”! (see Chapter 16).

Finally, BRCs and ABS share the difficulty of transcending their
assigned functions.

BRCs are burdened by their image as ivory-towers or even
bunkers, preserving diversity for the benefit of industry and
research, and remaining aloof from farmers’ needs and concerns,
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especially in the plant world. In France, the BRC network con-
sisting of INRAE, CIRAD and IRD is named “Ressources
agronomiques pour la Recherche” (Agronomic Resources for
Research) (https://www.agrobrc-rare.org), even though it is
intended to serve other users. Media coverage of the Svalbard
Global Reserve has contributed to a skewed perception of what
genetic resource conservation really is. In fact, this reserve is
merely a backup facility for existing genebanks, and does not
perform any of the basic BRC tasks such as characterisation, doc-
umentation, or resource distribution, which are the day-to-day
activities of plant genetic resource managers. The technologies
used for conserving and analysing domestic diversity are not
compatible with the more emotional, sensual vision of domestic
diversity embodied by certain peasant movements.

The accusations levelled at BRCs are often excessive. However,
the role and governance of BRCs will need to change in order to
take better account of the expectations of a wider range of stake-
holders, broaden the circle of beneficiaries, and embrace a less
fragmented, less “gene-centric”, and more dynamic conception
of cultivated biodiversity.

To a similar extent, and probably out of necessity, the formalism
of ABS reduces biodiversity to the pieces of a jigsaw puzzle that
only make sense when they are put together, and the dialogue
between stakeholders to the provider-direct user pairing (with
the former not necessarily being the actual provider, but possibly
the designated authority). ABS is therefore struggling to assert
itself as the type of instrument that it needs to become in order
to promote a global ambition to conserve biodiversity, mobilising
all stakeholders in society. Only time will tell whether this state of
affairs will continue, definitively sanctioning the CBD’ original
sin of adding a commercial dimension to its objectives, or whether
the ambitions of justice and equity pursued by the ABS mechanism
will ultimately enable it to atone for what is perhaps only a
youthful sin.
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Chapter 2

Ex situ natural history
collections

A potential renewed
by scientific advancements

Jacques CUISIN

Anne NIVART

The Convention on Biological Diversity (CBD) and the Nagoya
Protocol apply both to genetic resources and the associated tra-
ditional knowledge conserved ex situ, i.e., when conserved
outside their natural habitats or even their country of origin. Ex
situ collections refer to physical resources and associated tradi-
tional knowledge embodied in material goods such as herbaria,
stuffed animals or ethnographic objects preserved and accessible
in the collections historically assembled in the West. Ex situ
collections are a historical and tangible reality in terms of the
number of objects they contain. However, they are not addressed
by the text of the CBD or of the Protocol, even though they are
one of the sticking points among the parties, in particular due
to the conditions of their assembly in what was essentially a
colonial context.

There is no legal definition of the notion of a collection. European
Regulation no. 511/2014 implementing the Nagoya Protocol
established some guidance for collections. This guidance proposes
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due diligence mechanisms' for the collections in light of their
historical presence, their numerical magnitude, their vital impor-
tance to research, and the actors involved in the knowledge
acquisition chain. Classed as ex situ collections, museum and
scientific collections remain a key underlying issue in the nego-
tiations, involving in particular the notion of cross-border
resources (Article 10 of the Nagoya Protocol — see Chap. 15).
They are a cornerstone of benefit sharing.

This chapter will discuss the origin and development of natural
history collections and their intrinsic and constitutive links with
the birth of the museum, primarily in Europe, using representa-
tive examples from France. Why should anyone have assembled
these collections, why continue to add to them, why maintain
them and ensure their conservation and preservation? There is
no obvious answer, and justifications and motivations have
diverged with the changing times. Many authors have taken
an interest in these collections, and one of the keys to under-
standing them is doubtless to be found in the history of
Western European thought. This is certainly one of the great
paradoxes of these collections, which gather both material
objects and objects of the mind and science. The concept and
uses of these collections have become formalised, multiplied,
and even renewed as scientific research and technological
advancement has progressed. Collections of physical objects
are thus now seen as constituting a kind of thesaurus, and,
with the advancement of new technologies, as sources of new
knowledge about life.

1 The notion of due diligence, though it explicitly stipulates no more than the
compliance with “applicable legal or regulatory requirement” and implement
"best practices,” constitutes one of the expectations and prerequisites of
Regulation (EU) no. 511/2014 of the European Parliament and Council of
16 April 2014 on compliance measures for users from the Nagoya Protocol on
Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilisation in the Union (recital 21).
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Why assemble
ex situ collections?

The pivotal period of the 14"-15" centuries constitutes one of
the most crucial stages in the assembly of natural history collec-
tions, and one that strongly influences our current practice.
Nature was gradually ceasing to be considered part of divine
Revelation, and plants and more particularly animals were no
longer seen only through the symbolic prism conferred upon
them by mentions or quotations in sacred and gnostic books.
Bestiaries gave way to the treatises, and a new class of person
appeared in society in addition to such men of knowledge as
apothecaries, scholars, theologians and the like. When the “savant”
first appeared, this personage took two distinct types, which
would ultimately continue to exist side-by-side: the “curious”
type, and another type who could not exactly be called a
researcher quite yet but was beginning to investigate causality in
beings, beyond mere aesthetics and the knowledge of Antiquity
(BONDAZ et al., 2016; POMIAN, 1987). This new personage set out
to describe the world according to a compilation method that
borrowed greatly from those who had gone before but would
gradually begin to incorporate more and more observations, first
second-hand, then direct: written elements (not yet known as
“data”) would become verifiable, and then reliable. Moreover,
the savants began to describe things that they were no longer
content to simply proclaim or compile. And thanks to objects
preserved in collections, they could prove their assertions.
Collections thus bear material witness to the history of ideas and
the history of a discipline, and are thereby guardians of our
knowledge. We can make reference to these objects as they have
been preserved and documented; we can confirm them, specify
them, with no time limit other than their material persistence.
The objects thus collected and preserved, assembled at a single
location, also serve the other pillar of our knowledge: compari-
son. We compare in order to prove, then to explain, and, finally,
to teach. The thematic collection of objects first took shape in the
16" century, in cabinets of curiosities. Over time, these cabinets
gradually evolved into the institutional or private collections of

©
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the 19" century, which were seen as a tool for describing the
world, then into those of the 20™ and 21° centuries, seen as a
resource for explaining the world.

The world
in a display case

Cabinets and collections from the 16" to the 18" centuries
gleaned among objects from Antiquity, novelties collected from
the exploration of the world, feats of artistic craftsmanship and
natural oddities (including some fake ones too, even then...).
Every amateur and collector knows that what one person calls by
one name may be the same as what someone else calls by another
(see for example BELON DU MANS, 1997). These cabinets were
notoriously disparate and disorganised, to say the least
(MAURIES, 2002; MONCOND'HUY, 2013). Anyway, what criteria
should have been used to order them? Collectors used criteria all
their own, based on their own conceptions of the world. The lack
of organisation or specialisation in these collections lasted a long
while, at least in France. Buffon himself chose not to adopt a
definitive classification system (DAUGERON 2009), unlike some
of his compatriots, such as Bonnier de la Mosson.

In order for there to be a commonly - if not universally - accepted
classification, there must first be a common language; yet, while
Linnaeus would provide this language in 1759, it would not be
adopted by Buffon’s successors until some 40 years later.
Nevertheless, starting in the early 19" century, the movement
had begun. Nomenclature and systematics guide the organisation
of collections in all European countries. Plants and animals, living
or fossilised, and mineral samples would be described and
arranged with increasing precision throughout the century,
according to identification criteria that would remain more or
less unchanged until after the Second World War. Systematics
and nomenclature thus came to constitute the new language for
communication among savants and the sharing of knowledge.

Birth of the museum

The birth of the museum as we know it today, namely a public
institution dedicated to the production of knowledge based on the
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study of collections specially assembled according to a defined
theme, has been described with great precision by DELOCHE &
LENIAUD (1989) and by LACOUR (2014). It took place in much the
same way across all of Europe in the 18" and 19" centuries.

In France, the starting point was the French Revolution, when the
collections of the nobles and the bourgeoisie were confiscated and
maintained, and thus saved from destruction so that they could be
used for the education of all. In 1793, the Musée central des arts
(the Central Museum of the Arts, later known as the Louvre), the
Muséum national d’'Histoire naturelle (National Museum of Natural
History/MNHN), and the Conservatoire des Arts et Métiers
(Conservatory of Arts and Trades) were the first to be created. The
network of provincial museums was then established in addition
to these original institutions (POULOT, 2005). The idea was to be
able to broadly disseminate knowledge through institutions
serving as relays for their counterparts in Paris.

At the start of the 19" century, the Muséum de Paris was
undoubtedly the most renowned establishment in Europe, both
in terms of intellectual influence and in terms of its collections.
Before the Revolution, there were 1,760 mammals and birds
listed in the King’s Cabinet. In 1822, inventories show more than
40,000 specimens, primarily the result of confiscations, but also
the result of primary collections and primary donations
(SCHNITTER, 1996).

Buffon endeavoured to describe nature and as many as possible
of the species inhabiting it, but he was still trying to do so based
on very few specimens, or even just one. This single-specimen
thinking would remain the preferred approach for a long while.
Surplus specimens, considered “doubles,” would be provided to
schools and museums in the region, or exchanged with foreign
museums, a trend that would last at least until the First World
War. This particularity of French collections can be seen as an
extension of the encyclopaedism so dear to the Age of
Enlightenment and shared by Buffon: comprehensiveness was
paramount, not the variation within each category.

Once the knowledge associated with natural history collections had
a language of its own, it was able to spread throughout France for
nearly a century, during both the prosperous and not-so-prosperous
periods of the Paris-based driving force and its regional extensions.
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The collections, spreading over the whole of the national territory,
thus came into their own as material guarantors of knowledge, and
as evidence of new knowledge generated by research.

Spreading knowledge

But the ability to achieve the acquisition of knowledge throughout
the national territory was only one part of the puzzle, because it
was still necessary to develop knowledge before teaching it. The
creation of central schools and regional museums was the pillar
of this dissemination of knowledge - knowledge that was espe-
cially nourished, at least during the first half of the 19 century,
by what was undeniably the “Golden Age” of the Muséum
National (LAISSUS, 1995). Forty years of prosperity and influence
established it as an essential institution in Europe, and so it
remained for a long while. The Museum’s professors were active
in teaching and writing, and their writings greatly contributed to
the dissemination of scientific knowledge throughout society.

This period saw the emergence of the savant as a character in
society. The establishment of museums in city centres as places of
universal knowledge de facto made the curator into a kind of local
governor, guardian of the collections as well as the intellectual and
material issues they represent. The savant thus became essential to
the well-being of the nation, and helped it to achieve progress by
means of his work and research. But at the same time as educating
the greatest possible number of people became a central concern,
a corollary question emerged of “how”; how could the language of
research, which develops continuously and inevitably undergoes
unforeseen changes, be translated into a language of science,
which seeks to expose and confirm facts with certainty? The risk
of a disconnection between the two languages, and of information
loss by elision and over-simplification, was nothing new. The pre-
sentation in museums of the specimens upon which the language
of science was based was also a way of reducing this risk, since
one could always go back to observing them directly.

Collections therefore emerged as a mandatory point of passage for
access to knowledge, since the return to observation makes it
possible to engage in an act of critique relative to what one has
been taught or has read. Observation can temper the risk of
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discrepancies or fractures between the different languages. And,
of course, it also predisposes the observer to engage in further
research.

Interactions and pathways
central to practices
and discoveries

Collection methods became more specialised at the same time as
the collections’ object was made more precise. Though collection
had been a rather simple matter in the case of botany, a dominant
discipline from the 14" to the 18" centuries, when it came to
systematising harvests for a given taxon, it became more compli-
cated. Thus, in zoology, by the end of the 18" century, collection
came to be conducted in a more targeted manner. Technical
progress made in the 19" century (firearms for example) helped
optimise campaigns in the field.

Naturalist travellers

The first major innovation in matters of collection coincided with
the rise of the “naturalist travellers.” This started with an approach
that brought together naturalists whose enthusiasm for their
subject, combined with their circumstances, led them to travel
long distances over long periods of time. The traveling naturalist
worked in the company of relatively extensive communities of
people: porters, cooks, game hunting beaters, wild food hunters
and others in the great expeditions of the period 1890-1920,
benefiting from the local people’s knowledge of nature. The per-
sonage of the traveling naturalist could not have appeared without
the parallel development of technical means and channels of
communication suitable for publicising these novelties.

Beyond discussions of the collection of specimens, however, the
words of Alphonse Milne-Edwards, director of the Museum, deliv-
ered at the inauguration of the educational programme provided
to naturalist travellers in 1894, do provide some food for thought:
“We must now make the most of these new possessions [the colonies]
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and to do so we must know what they produce, by what race of men
they are inhabited, what kinds of fauna and flora they have, what types
of metals their soil contains, etc. [...]. Only under such conditions
can we begin to exploit them fruitfully.” (FILHOL, 1894). The stage
was thus set that would lead to the human zoo at the colonial
exhibition of 1931 in Paris. The explorer of the wild world arro-
gated a comprehensive body of rights to himself, from the right
to survey indigenous resources to the right to exhibit them to the
nation. These collections, which exhibit a variety of flora and
fauna not quite yet constituting actual biodiversity, then became
an emblem of pride for European nations.

Museums and exhibitions,
tools of colonialism

This parallel development of technical knowledge and naturalistic
knowledge continued throughout the 19" century: the biggest of
today’s museums first rose to prominence during the last quarter
of the century.

Moreover, the notion of “natural history” itself was evolving. The
term is included on the pediments of buildings with an architec-
ture more reminiscent of ancient religious buildings than anything
else: the museum as temple, a holy place of Science, or rather, of
the Natural Sciences. Beyond semantics and names, the “science”
museum was obliged to evolve, driven by advances in thinking
as much as by the growth of the collections themselves and their
intellectual and material organisation. The changing methods
used for the physical storage of collections — from miscellaneous
stacks to specially designed furniture, then to a spatial separation
between exhibition spaces and storage spaces (called reserves) —
reflect the different conceptions of science in different eras. The
rise of taxonomy is the perfect example of the interactions between
physical and intellectual approaches to arrangement.

The galleries of the naturalist museums of industrial Europe in the
19" gave the observer an impression that they were incessantly
assembling their collections, as if nature were inexhaustible, and
existed only at the service of Western civilisation. Man
(European man) dominated the rest of the world, thanks to his
knowledge and technology, and exploited the resources for his
exclusive profit. That “looting” has been clearly pointed out in
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the case of collections of living mammals (BARATAY & HARDOUIN-
FUGIER, 1998), but such observations can easily be adapted to
apply as well to collections of non-living mammals and birds,
two taxa particularly popular in Western Europe.

The dissemination of knowledge took another turn with the rise
of the world’s fairs. These were massive public events, exhibiting
innovations or the state of the art in certain disciplines, while the
same time showcasing the prestige of the organising or partici-
pating nations. The movement expressed a desire for power,
especially colonial power, and began in earnest starting in 1851,
the date of the first world’s fair in London. Natural history could
hardly be excluded from this tendency to innovate, and took its
rightful place within it. World’s fairs also helped to promote the
spread of a certain way of presenting nature in Europe, in partic-
ular by means of “dioramas.” These more or less ambitious
installations, first designed to present one or more animals in
their biotope, also illustrated the Western notion of dominion
over nature, as if 19® century man could “recreate” it (WONDERS,
1993; DOHM et al., 2017). One might also wonder whether these
enormous collections might reflect a kind of uncertainty among
scientists, who perhaps had the sense that the more these collec-
tions could accumulate on their lab tables and under their mea-
suring instruments, the more disproportionate would appear the
magnitude of what remained for them to discover, describe,
understand, and archive!

Collections in the wake
of the scientific revolutions

From collection to exploitation

After the First World War, the colonial naturalist traveller gave
way to the research-explorer,! foreshadowing the rise of another

2 See HARRAWAY (1984) on the subject of the near-symbolic personage of Carl
Akeley, probably the most famous and renowned taxidermist in USA. The different
expeditions he had performed for the MNHN lead to the magnificent dioramas
presented in African Hall, today classified as National Treasure.
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model character, one who was also a coloniser, but only in an
intellectual sense. Since World War 11, this has become a univer-
sal model, since the academic dethroned the naturalist explorer,
and the runaway specialisation of laboratories replaced the
expansive knowledge of scholars. The evolution of this model has
today trended towards the rise of the multi-tasking researcher.
Field collections are becoming increasingly technical, and con-
centrated in specialised programmes intended to meet the new
scientific requirements of the genome and the challenges it
presents, while in recent years scientific collections have begun to
follow an economic control approach. The cost of a field mission
is measured above all in its corollaries: publications, patents, and
industrial partnerships. Collections have moved away from the
splendours of the gallery and have been trending instead toward
reserves. In less than thirty years, the growth of reserves,® with
complex, sometimes even off-putting access procedures, has become
a major issue for museums and major collections around the
world. Reserve collections at the MNHN include some 68 million
specimens, representing several different stages in the acquisition
of knowledge, and testifying to the various advancements made
in understanding the world. These specimens all need to be
arranged, labelled, and protected from degradation — gradual or
rapid — but must also be kept constantly available to the public
and research teams.

From collection to use, museum and university naturalist collec-
tions constantly need to be supplemented and enriched, and
their managers must continually justify the reasons for their
maintenance and conservation. Collections are often accused of
costing more than they earn.

In the second half of the 20" century, two major discoveries were
made that changed and still continue to disrupt the use and interest
of collections, and, by extension, to renew scientific knowledge,
illustrating in an exemplary way the potential of the objects pre-
served in collections. Applied to museum objects, these two dis-

3 0n the enthusiasm for this notion, see FERRIOT & JACOMY (1995) who relate the
development of the idea of museum reserves as a new concept in France, to be
compared with the development of preventive conservation in the same time.
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coveries can be seen as types of “utilisation”® within the meaning
of the Nagoya Protocol, and thus as modifying the status of the
objects and the terms of benefit-sharing.

C14 dating

The development of radiocarbon dating (also known as C') in
1950 and its application to archaeological and organic objects
still remains a benchmark for collection managers, correlating
the preservation and the research potential of samples. By using
this method, shards of pottery, human or wildlife bones, fragments
of coals, oceanographic sediments can be dated and situated
within an environmental and cultural chronology. The reliability
of museum material has been an important parameter in testing
and applying this dating method.

One of the values of the collections resides in their synchronism
and diachronism, which makes it possible to retrace history and
go back in time in light of discoveries and technological advances.
The notion of potentiality thus assumes its fullest meaning in
regard to these objects, with properties that are currently known,
but may also be linked to knowledge and discoveries still
unknown. This shows the impact of the implementation of the
Nagoya Protocol in terms of the resources to be admitted into
museum collections and made accessible to scientific communi-
ties based on specific research questions. The knowledge support
potential of resources admitted into collections can thus be
tested or detected. How should this potential be taken into
account when negotiating with providers?

The DNA revolution

The second discovery now renewing the interest of natural history
museum collections is the DNA revolution (PUILLANDRE, 2012).
In the mid-1980s, molecular biology techniques allowing the

3 Article 2 of the protocol thus defines “Utilisation of genetic resources’ means
to conduct research and development on the genetic and/or biochemical com-
position of genetic resources, including through the application of biotechnology
as defined in Article 2 of the Convention.”
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extraction and isolation of DNA molecules were tested on old
objects kept in museum collections. Early zoological tests in
particular attempted to link living and extinct species, representa-
tives of some of which are preserved in museums. The molecular
potentiality, which may now be isotopic or proteomic, has led
to cutting-edge research involving the use of natural history
specimens, ad libitum renewing their interest and spurring their
utilisation as research supports. The findings generated by devel-
opments in molecular biology are constantly disrupting taxonomic
classifications and visions of the living world; the DNA revolution
has confirmed and renewed this connection.

Collections:
a source of renewed
knowledge

The information and data contained in collections have been pre-
served by the methods of preparation and conservation used for the
objects, but the potential for new discoveries and the production of
knowledge depend on technological developments. We have seen
this happen in the two examples cited above; how could a curator
who decided in 1890 to put some broken shards and reddish
chunks of coal into crates possibly have imagined the future
potential for dating these partial, incomplete, dirty objects that he
had nevertheless recorded and preserved for the scientific interest
associated with their conditions of collection? The interest of
museum collections is thus confirmed. Its values are renewed
with the advancement of technological and methodological
progress, and the development of research questions that call for
these objects to be re-examined, whether directly or indirectly.
Today, ex situ collections serve as supports for data and new
discoveries linked to the notion of “utilisation” as defined by the
Nagoya Protocol, which has become predominant in contemporary
scientific research due to the development of the group of sciences
known as “omics” (Genomics, proteomics, etc.). What will be
the technology of tomorrow that will reveal data unknown today
but perhaps contained in these collections? Paradoxically, it is in
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this context that natural objects in collections reveal their data
potentiality: by their age, their diachronic dimensions, and their
irreplaceable function as witnesses to biotopes that are now
degraded or have disappeared.

Physical objects taken, offered or admitted into collections for
their aesthetic qualities or the curiosity they arouse, the objects
of natural history museum collections have become resources,
due to the increasing rarity of their presence in nature, and con-
cerns about protection of the environment and biodiversity,
which increase the uniqueness and value of such samples.
“Utilisation”, within the meaning of the Convention on Biological
Diversity, via the omic disciplines as applied to ex situ natural
resources increases their interest and their value. They constitute
records of the soils and environments that underwent the industrial
revolution. They also constitute the traces of periods of accelerated
destruction of anthropogenic habitats, global warming and acidifi-
cation of the oceans, etc. Historically-assembled collections are a
thesaurus, and have a renewed interest as a source of information
and data due precisely to their age and their historical nature
(LISTER, 2011).

Conclusion

One of the issues that ex situ collections of genetic resources and
associated traditional knowledge must face concerns the condi-
tions of their original accumulation, which in light of the Nagoya
Protocol could retrospectively be qualified as biopiracy.
Ownership of these resources and the retroactive application of
modern regulations are now recurring latent issues in agreements
and negotiations.

Curators emphasise that ex situ collections in themselves consti-
tute a form of benefit sharing. They have been working to ensure
that this sharing is as extensive as possible via the development
of digital technology. Resources preserved outside their natural
environment, safeguarded from the destruction or degradation of
their biotope, are thus potentially accessible via physical corpora
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and databases. Though physical resources are highly regulated
today, the content and associated data they contain are essentially
dematerialised, even intangible; they are now digitalised (LANNOM,
2020), and can therefore be easily mobilised, transferred or
searched (see Chap. 16). The proliferation of programmes for
digitising collections via high definition images of types of African
plants conserved ex situ, initiated by the Mellon Foundation-
sponsored African Plants Initiative project, is a convincing example
(https://www.tela-botanica.org/2013/11/article5957/; LE BRAS,
2017).

Geographic and financial barriers have long made consulting ex
situ collections complex and costly for researchers and commu-
nities located outside Europe or the northern hemisphere.
Nevertheless, acquisitions made by shipments, exchanges or
collections in the field, as well as loans, have always been the
core both of the practice of naturalist researchers and of the
management procedures of ex situ natural history collections.
Such movements help build these collections. For several years,
alternatives to the physical shipping of samples have multiplied
in response to new research orders that prioritise data, as well as
in light of the various regulations that may apply, such as the
Nagoya Protocol. The lengthening and expansion of loans thanks
to digitised collections catalogues, or measures to facilitate the
sampling of material from objects (as a variation of utilisations
provided under the CBD for museum objects), have helped accom-
modate the physical inaccessibility and regulatory constraints
associated with the movement of collections. The DiSSCo
research infrastructure will thus eventually offer virtual access to
all the natural history collections in Europe, and to on-demand
loans or samples from that corpus, which comprises more than
one billion specimens (KOUREAS & RuBIO, 2019).

The challenge these ex situ collections now face is how to couple
the data on these physical objects and the intangible data now
known or yet to be discovered with their availability to the broadest
possible public, thus addressing the benefits listed in the Nagoya
Protocol, in particular by means of providing access to ex situ
genetic resource conservation facilities and databases.
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By recognising the sovereignty of States over their biodiversity
and promoting commercial exchanges to ensure its protection,
the Convention on Biological Diversity (CBD) and the Nagoya
Protocol marked a shift from the paradigm in which genetic
resources were a common heritage of humanity. This makes
them consistent with multilateral environmental policies that
promote a market-driven logic. The World Bank created its
Environment Division back in 1984, before the Brundtland
Report — entitled “Our Common Future” — popularised the
reconciliation of economic, social and environmental issues
with the objective of sustainable development in 1987. This
consensual objective aims to overcome the conflicting tensions
between conservation, market efficiency and pro-poor policies.
A green economy thus becomes a requirement for poverty
reduction.

The Nagoya Protocol sets out to promote and regulate bio-
prospecting, which is presented as a way to end the plundering of
national and community-owned resources, while guaranteeing
financial returns for the conservation of biodiversity. To this end,
the Access and Benefit-Sharing (ABS) mechanism is based on
two tools: Prior Informed Consent (PIC) and a Mutually Agreed
Terms (MAT) contract (see Focus 1).

This second part describes how the machinery of the Protocol
was implemented by inviting the authors to discuss the concepts
and tools that inspired them.

Catherine Aubertin presents the Nagoya Protocol as a product
of the convergence of several movements: scientific progress
leading to the ever-increasing dematerialisation of living organ-
isms, the generalisation of a market-based approach to the
conservation of biodiversity and its appropriation through
intellectual property rights, the political affirmation of indige-
nous movements, and the assertion of rights associated with
knowledge of nature. As a product of multiple compromises,
the Protocol is based on presumptions and representations of
research that are hard to reconcile with the realities encoun-
tered in the field, be they the conditions in which progress in
the life sciences is made, or the complexity of indigenous and
local communities’ relationships with nature (see Chap. 3).

®
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The Nagoya Protocol has put in place a battery of legislation
that aims to establish transparent and rigorous procedures
(PIC and MAT), but whose political and legal balance is very
difficult to discuss and achieve. Designed to provide additional
legal certainty for CBD legislation, the Protocol poses genuine
implementation problems, as States must decide whether or
not to introduce this mechanism into their national legislation.
They then adapt it to their constitutional and legal structure.
In practice, for example, PIC is quite rare. More often than not,
it is replaced by access authorisations or collection permits
when it is not simply integrated into the Mutually Agreed Terms
contract.

In this section, Anthony Herrel reports on his experiences and
understanding of the requirements encountered when applying
for access to genetic resources belonging to various taxa in
different countries (see Chap. 4). He sees the Nagoya Protocol
as an additional layer in a pile of regulatory procedures that are
already in place, and which are part and parcel of researchers’
daily lives. For the past few years, researchers venturing into
the field should have been incorporating ethical and regulatory
approaches to access, use and export into their procedures and
into the design of their research projects.

Failing to comply with the Nagoya Protocol mechanism means
running the risk of being accused of biopiracy. The fight
against biopiracy is one of the strategic issues of the negotia-
tions. It gave rise to the third objective of the CBD and the
Protocol that regulates its implementation (see Chap. 3),
although the term does not appear in either text, probably
due to the difficulty of giving it a legal definition. Accusations
of biopiracy relate to the appropriation — usually through con-
tractual and intellectual property rights — of biological
resources and traditional knowledge under conditions that are
considered obscure, illegitimate or inequitable. Biopiracy disputes
are generally played out in the media spotlight and driven by
militant and political rhetoric that claims to uphold ethical
values. However, such cases are rarely brought before the courts,
giving the impression that the Law lacks the resources required
to judge them.
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Loic Peyen discusses the passions and controversies aroused by
biopiracy, and seeks to understand the dynamics of this issue
from the perspective of international law and axiology in order
to reveal its complexity (see Chap. 5). In this way, he departs
from the political and militant rhetoric that too often surrounds
this subject, and explains why the law struggles to address this
issue. He strives to define a notion of biopiracy that combines
the foundational notions of “provider”, “access” and “utilisation”
introduced by the Protocol. Without confusing the moral and
legal dimensions, he analyses the values underlying biopiracy
and the norm of resource sharing from a legal and resolutely
positivist standpoint, according to three key interpretative con-
cepts: utilitarianism, “solidarism” and egalitarianism.

One of the innovations introduced by the Nagoya Protocol is the
need to contractualise the PIC and MAT, which requires both
parties — Provider and User — to discuss, negotiate and define a
written consensus agreement. Contracts are now a fundamental
notion, and the existence of these contracts signed by the parties
constitutes one of the elements of proof of due diligence.

Anne Etienney-de Sainte Marie examines the adequacy of
Mutually Agreed Terms contracts (see Chap. 6). What do they
mean for societies whose attitudes towards time and trust-based
commitments are foreign to Western law? By engaging in a
legal reflection on the temporal dimension of these contracts,
she sheds light on the questions and difficulties encountered in
the field, where negotiations are based on an uncertain event
(the production of benefits), nebulous stages (access authorisa-
tion before or after the signing of the contract, the time frames
for utilisation and for the results of the utilisation, etc.), and
disparate expectations. Finally, is Access and Benefit-Sharing
(ABS) a condition for the validity of the contract or merely an
objective?

Philippe Karpe proposes a focus on prior informed consent
(PIC) as a recognised right of indigenous peoples, a right that
is intrinsically difficult to identify in itself and whose content
is hard to define. Adopting an anthropological approach to the
law, he provides a foretaste of the debates that will be presented
in the third part of this book (see Focus 2).






Chapter 3

What is the background
of the Nagoya Protocol?

The assumptions
of the Convention
on Biological Diversity

Catherine AUBERTIN

The Nagoya Protocol was adopted in 2010 and entered into force in
2014. It was intended to clarify the provisions of the Convention
on Biological Diversity (CBD) in order to facilitate the exchange
of biological resources by recognising the contributions made by
local populations and provider States to enhancing the value of
biodiversity. Fair and equitable benefit sharing should therefore
contribute to the conservation of biodiversity, which is the primary
objective of the CBD. This paper redefines the context in which the
assumptions behind the drafting of the CBD were forged, with
the aim of shedding light on the difficulties that the application of
the Protocol faces today.

The CBD: a search for
consensus to act

The term biodiversity was coined by scientists seeking to defend
nature and engage in public debate under the banner of conser-
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vation biology.! In this form, biodiversity was immediately estab-
lished as a political construct at the interface between the natural
and social sciences. Although it did not yet feature this new term,
the Convention on Biological Diversity, signed at the Rio Earth
Summit in 1992, bears witness to this paradigm shift. In the
United Nations arena, the aims were to counter the threat of erosion
of biodiversity, to bring some order to the multiple agreements
addressing certain aspects of the subject (wild species for CITES,
wetlands and birds for the Ramsar Convention, food and agricul-
tural plant species for the FAO, etc.), and to this end, to organise an
international governance of biodiversity as a whole. Reconciling
the different interests and world views of the various members of
the United Nations and the lobbies accredited to participate in
the negotiations has obviously been a very difficult task.
Although biodiversity governance remains the subject of bitter
negotiations, 196 Party countries have ratified the CBD since it
came into force in 1993, and seem to have agreed on definitions,
objectives, procedures, etc.

The CBD defines genetic diversity as “the variability among
living organisms from all sources”, which is taken to mean the
interrelationships among species, with all their genetic variability,
in various ecosystems. Consequently, the CBD aims to unite
representatives of all the biological sciences — systematists, ecol-
ogists, geneticists, etc. — in a dynamic vision of the living world
(DUCARME & COUVET, 2020). The three objectives set by the
Convention also reflect the different approaches to nature that
society has adopted: ethical, geopolitical, economic, etc. The CBD
has been presented as the first convention on sustainable develop-
ment that seeks to reconcile the economic, social and environmental
dimensions, while embodying a project for society.

The first objective — the conservation of biological diversity —
harks back to the tradition of conservationists concerned with
compiling inventories of species and keeping nature out of human

1 The term was already employed by environmental NGOs, but its first official
use is widely believed to have been in 1988 — the year of the IPCC's creation —
in the proceedings of the National Forum on BioDiversity, published by Edward
Wilson (WILSON, 1988).
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activities, by assigning it a value in its own right. The second
objective — the sustainable utilisation of its components — is
familiar to ecologists and environmentalists. It recognises that
humans are part of nature, and that nature must be managed
properly so that it can continue to function in a sustainable manner
and thus contribute to the well-being of societies. It is consistent
with the concept of ecosystem sustainability. The third objective
— the fair and equitable sharing of the benefits arising from the
utilisation of genetic resources — refers to different conceptions of
nature: by molecular biologists who study the expression of genes,
by industrialists who see nature as a source of raw materials and
innovations, by activists who denounce the exploitation of devel-
oping countries’ resources without compensation,> and by the
indigenous and local populations that act as custodians of their
environments. There is a blatant contradiction between the first two
objectives, which are expected in a convention designed to protect
biodiversity, and this third objective, which has complicated the
negotiations until now.

Without this third objective, it is unlikely that the developing
countries, seen as rich in biodiversity but poor in terms of their
technical and financial capacities, would have agreed to conser-
vation targets that could hamper their economic development. The
definition in Article 2 — “Genetic resources: genetic material of
actual or potential value” — confirms the terms of the bargaining.
The notions of justice and equity, which are otherwise undefined,
imply the sharing of the (presumably largely monetary) benefits
derived from the exploitation of genetic resources, i.e. from the
research and development efforts of researchers, and from the
marketing of biotechnology products.

By pursuing this objective of “fair and equitable sharing” (reiter-
ated in Articles 8j and 15.7), the CBD distances itself from the
formerly dominant biodiversity management policies, which were
informed by the life sciences and based on sovereign solutions,

2 Developed/developing countries are terms used by UN bodies. To simplify the
language used, the North/South divide is often preferred. During the negotiations,
developing countries were represented by the Group of 77 + China and other
coalitions: African Union, Small Island States, etc.
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such as the creation of protected areas (COMPAGNON & RODARY,
2017). This creates opportunities to use economic tools and
intellectual property rights. It is no longer solely a question of
conservation and use, but also of commercial exchanges. How
did we manage to incorporate such conflicting representations of
the relationships between living environments, science and soci-
ety into a single convention?

The Convention on Biological Diversity can be situated at the
interface between several ongoing movements. On the one hand,
progress in scientific knowledge is contributing to the rapid
growth in the economy of the living world and the intellectual
property rights that accompany it; on the other hand, the protec-
tion of biological diversity is inseparable from the defence of cul-
tural diversity and the recognition of indigenous and local com-
munities’ rights (AUBERTIN et al., 2007). This is indeed a clash
between different visions of society.

The rapid rise

of biotechnology

and the appropriation
of nature

The biotechnology revolution

Scientific advances in knowledge of the living world accelerated
in the second half of the 20" century, with the discovery of the
unity of living organisms when ACTG nucleotides were identi-
fied as the basic building blocks of the DNA molecule in 1953,
followed by the dogma of molecular biology, which associates
genes and biological functions, in 1957. Genomics developed
throughout the 1990s and, as Francois Jacob pointed out in his
acceptance speech at the Académie Francaise in 1997, the living
world resembles the products of a gigantic Meccano set, reflecting
the incessant tinkering that occurs during evolution (HERMITTE,
2016). This dematerialisation movement continued with synthetic
biology in the 2000s. New tools such as sequencing and barcoding
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have seen systematists and molecular biologists working together
on the identification and classification of species (MAUZ and
FAUGERE, 2013). Access to information on genetic resources in
the form of digital sequence data, as well as new genome editing
techniques such as CRISPR Cas9 and its application to genetic
forcing, are currently the subject of heated debate in conventions
(see Chap. 16).

The promises of biotechnologies, accompanied by their own
speculative bubble, have given nature a new status. It is no longer
considered as a purely philosophical concept or scientific term
(MARIS, 2018), but also as a reservoir of raw materials that can be
appropriated, exploited, and profitably enhanced. In this case,
we use the term “living world” to denote various biological
resources that are studied and exploited for economic purposes.
The living world is no longer considered solely as a gift of God
or of nature when human intervention is required to reveal it.

The patentability
of the living world

The economic stakes are high. Access to genetic resources must
be guaranteed, both in order to ensure food independence, as
advocated by the FAO, and to sustain the booming biotechnol-
ogy industry. In 2000, the Lisbon Strategy defined by the
European Union was based on the “knowledge economy”: the
control of knowledge and the tools of knowledge became an
economic and commercial weapon. This “cognitive capitalism”
requires the privatisation of knowledge based on registered intel-
lectual property rights covering the intangible components of
resources: genetic information, associated knowledge, etc. This
dematerialisation of biodiversity is driven by economic issues
(AUBERTIN, 2019).

Slowly but surely, the scope of patentability — previously the
preserve of the industrial world — has been extended into the
living world. A patent confers upon its holder a temporary
monopoly on the exploitation of the invention that it concerns.
To be patentable, an invention (product or process) must meet the
three criteria of novelty, inventiveness and industrial applicability.
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Although, from the outset, the processes used to perform a
genetic modification (such as a gene insertion) were patentable,
the living organisms resulting from these processes (such as
GMOs) were not, just like any living organism found in nature.
In 1980, a patent allowed by the U.S. Supreme Court on a genet-
ically modified bacterium that was claimed to be able to break
down oil (the Chakrabarty case) broke this barrier by recognising
that the bacterium was a human creation. This opened the door to
the extension of patentability to the plant and animal kingdoms.
Since 1994, the European Patent Office has considered that if a new
substance is discovered in nature and a process is developed in
order to obtain it, then this process can be patented. Furthermore,
if this substance can be adequately characterised by its structure,
and if it is new in the sense that its existence was previously
unknown, then it may be patented as such (HERMITTE, 2016).
This means that something that belongs in the public domain can
become a patentable invention, giving its inventor an exclusive
property right over an innovation which, when it originates from
research on natural substances, is often the product of a collective
process. Since its creation in 1995, the World Trade Organisation
has required its members to protect their plant varieties with
intellectual property rights. At an early date, it promulgated an
article devoted to the trade-related aspects of intellectual property
rights, and stipulating that an invention of a product or a process
cannot be excluded from patent law merely because it is a living
organism (WTO-TRIPS Art. 27, 1995).

Patenting a molecule of interest derived from a plant confers
exclusivity upon its inventor, without taking into account all of this
plant’s interactions with its ecological context, or with the social
and cultural context of the populations that use it. The long-term
conservation and improvement of genetic resources carried out by
indigenous and peasant communities is not recognised. The tech-
nical tools and institutions mobilised by research are also ignored.
How can we distinguish between what belongs to nature, traditional
knowledge, scientific work, technical tools, and the institutions
and conventions that govern the transformation of living things?
(LATOUR, 1999; THOMAS, 2015). This privatisation of biological
resources, which then lose their status as collective goods, is widely
considered unacceptable. All the more so since patents do not
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provide any legal protection for “traditional knowledge” which is
not new and is not the product of an inventive activity. This form
of knowledge is passed down from one generation to the next,
and does not have direct industrial applications.

This “disenchantment of the world” studied by Max Weber, in
which scientific and economic rationality is established as the
main touchstone of the Western world, contrasts with another
representation of the world, conveyed by the traditional knowl-
edge of indigenous peoples.

Affirmation
of biocultural diversity

While the CBD recognises three levels of organisation of living
things (genes, species, ecosystems), the ecological and indigenous
rights movements, supported and informed by ethnoscientists, are
imposing a new concept: the traditional knowledge of indigenous
and local populations.

Ethnosciences
and codes of ethics

Ethnosciences study the knowledge systems of indigenous peoples,
and how this knowledge structures the social ties between all
living beings. In this way, they depart from the colonial approach
of describing and collecting natural objects with little regard for
their social environment and for the local representations and
knowledge associated with them (see Chap. 2). These ethno-
sciences contribute to the critique of a science with universal
pretensions based on the opposition between nature and culture
(DEScoLA, 2005). They are part of the post-colonial studies
movement and call for the decolonisation of research and the
abolition of the investigator/respondent relationship. They play a
decisive role in linking ecology and traditional knowledge — now
merged under the acronym TEK (Traditional Ecological
Knowledge) — and in thus recognising indigenous peoples as
natural protectors of the environment.
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In Latin America back in the 1980s, ethnobotanists and anthro-
pologists used maps to highlight the strong correlation between
areas of high biological diversity and those of high cultural and
linguistic diversity, a phenomenon that would subsequently be
described as “double conservation” (DUMOULIN, 2003). These
studies provide confirmation, if it were necessary, that the cul-
tural survival of the Amerindians is inextricably linked to the
protection of the Amazonian forest. Of course, this union is not
devoid of certain misunderstandings on both sides, as
Amerindian populations do not always live up to their reputation
as guardians of nature endowed with all the ecological virtues of
Western modernity (CONKLIN & GRAHAM, 1995). Similarly, cate-
gorising them as “indigenous”, and reduced to cultural practices
associated with lifestyles on the margins of the dominant society,
is fraught with ambiguity (see Chaps. 7, 8). However, their geo-
graphical location is a decisive factor in this regard. Indeed, the
strongest link between biological and cultural diversity is found
in Latin America, where the use of the term “indigenousness” is
a school of thought as much as a political weapon.

It is worth noting that ethnoscience researchers, who were eager
to share the results of their research and defend the rights of
indigenous populations, were the first to establish codes of ethics
to regulate their research. One example is the International Society
of Ethnobiology founded by Darrell Posey, whose first congress
in 1988 explicitly defined researchers’ and environmentalists’
responsibilities to meet the needs of local communities. The
Declaration of Belem provided the first recognition of the central
role of indigenous peoples in maintaining biodiversity, as well as
the obligation to compensate them for the utilisation of their
knowledge and biological resources (ISE, 1988). For these
researchers, it is also a question of changing scientific practices,
and the 17 principles of the Code of Ethics include the principles
of prior informed consent and equitable sharing, which would
later become PIC and MAT: the twin pillars of the Nagoya
Protocol (see Focus 1).

Relevant knowledge

Researchers involved in conservation science, meanwhile, were
sensitive to economic analysis of biodiversity values in their desire
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to raise awareness of the importance of biodiversity.> To enable
the organisation of commercial exchanges, intellectual property
rights for traditional knowledge were therefore advocated (POSEY
& DUTFIELD, 1996). Since patents are ill-suited to the specificities
of local knowledge, a sui generis system of intellectual property
rights was proposed under the name of “traditional resource
rights”. Enhancing biodiversity and providing income for indige-
nous and local populations in return was consistent with the
spirit of the major conferences on the environment.

The 1972 Stockholm Conference on the Human Environment had
previously revealed the difficulties of reconciling environment and
development, with countries in the Global South denouncing the
environmental policies proposed by the industrialised countries
of the North as so many obstacles to their economic development.
The issue of underdevelopment thus became established in con-
servation circles: it was impossible to promote biodiversity conser-
vation without considering the conditions for the development of
poor countries. The programmes of environmental movements
(IUCN, Greenpeace, WWF) drew closer to “third-worldist”
programmes, while international agencies (FAO, UNDP, UNEP,
World Bank) began to devise development programmes incorpo-
rating environmental and social concerns. The Brundtland Report
(1987) popularised the concept of sustainable development on
the eve of the United Nations Conference on Environment and
Development, at which the Convention on Biological Diversity
was signed in 1992.

The “traditional knowledge” associated with biodiversity is
recognised in the preamble to the CBD as an important contribu-
tion, and of key importance to the conservation and sustainable
use of biological diversity: “Recognising the close and traditional
dependence of many indigenous and local communities embodying
traditional lifestyles on biological resources, and the desirability
of sharing equitably benefits arising from the use of traditional

3 The same researchers would subsequently develop the concept of ecosystem
services, which was adopted and redefined by economists in the form of pay-
ments for environmental services (PES) made to populations whose way of life
and environmental management contribute to the provision of these services
for the well-being of societies.
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knowledge, innovations and practices relevant to the conservation
of biological diversity and the sustainable use of its components
[...].” This paradigm is specifically found in article 8j: “Each
Contracting Party shall, subject to its national legislation, respect,
preserve and maintain knowledge, innovations and practices of
indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the
approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing
of the benefits arising from the utilisation of such knowledge,
innovations and practices” (CBD, 1992).

It should be noted that the aim here is to respect traditional
knowledge insofar as it is of interest to the conservation and
sustainable use of biodiversity, but not for its socio-cosmic, iden-
tity-related characteristics, linked to a cultural group.* This
instrumental vision, taken up by the Nagoya Protocol, would
frequently be denounced thereafter.

Knowledge
and political rights

Today, the term “biocultural diversity” is gaining ground in the
CBD negotiations. Within the major international conventions,
the diversity of forms of existence and different ways of knowing
are presented as indispensable to the creation of future alterna-
tives to the Western mode of development that is depleting the
planet’s resources. For example, the IPBES — Intergovernmental
Science-Policy Platform on Biodiversity and Ecosystem Services
— defines indigenous and local knowledge as “practices and
beliefs that reflect social and ecological knowledge about the
relationships between living beings, including people, and their
environment”. The IPBES further notes that “this knowledge can
provide information, methods, theory and practice for sustainable

4 European regulation 511/214 is even more explicit: “Traditional knowledge
that is held by indigenous and local communities could provide important lead
information for the scientific discovery of interesting genetic or biochemical
properties of genetic resources.”
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ecosystem management” (IPBES, 2020). Local knowledge helps
to re-enchant the world by proposing an alternative model for
relating to nature, characterised by spirituality.

The land and citizenship rights that Amerindians were unable to
obtain through their local battles are now recognised at the inter-
national level, on grounds of their ecological legitimacy and the
cultural diversity that is presented as an integral part of biodiver-
sity. Claims concerning traditional knowledge of nature generate
claims to rights and thus become a key political tool in the struggle
to recognise the rights of indigenous communities in their own
countries. (FOYER & DUMOULIN, 2017).

In this way, the CBD incorporates two types of positions based on
knowledge of biodiversity: one relating to the knowledge economy,
and the other concerning the recognition of political rights.
Cognitive capitalism is pitted against cognitive anthropology and
the CBD has chosen a market-based solution to reconcile these
conflicting positions.

A distribution of rights
for a market-based
solution

The injustices denounced by countries in the Global South were
initially addressed in economic terms and analysed as an asym-
metry of rights leading to a poor allocation of resources. Genetic
resources were freely available, but the associated local knowledge
was not protected, and the knowledge holders’ rights were not
recognised, whereas industrial innovations were protected by
intellectual property rights such as patents. Standard economic
theory blames this on a lack of appropriation and a failure to
assign a sufficiently high value to biodiversity, according to the
“tragedy of the commons” developed by G. Hardin in his article
(HARDIN, 1988). The failure of the regulatory market meant that
property rights must be defined, and market prices must be
assigned. The acceptance of this doxa of standard economic theory
was all the greater because it was disseminated in the 1980s when
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neo-liberal doctrines were at their peak, with examples such as
Ronald Reagan’s policies in the United States, and Margaret
Thatcher’s advocacy of the disengagement of the State to give free
rein to market forces in the United Kingdom. It was also accepted
by some NGOs and indigenous movements, because recognising
indigenous peoples’ ownership of their resources and knowledge
is supposed to protect them from biopiracy and enable the
redistribution of wealth.

This was indeed the vision defended by the authors of the CBD,
which can be interpreted as a distribution of rights. In fact, the
CBD maps out a market-oriented solution to environmental
problems and in so doing defines three types of rights: the
sovereignty of States over their biological resources (Articles 3
and 15.1); the recognition of intellectual property rights (patents)
of the life sciences industries (pharmaceuticals, cosmetics)
(Article 16.5); and the assertion and protection of the sui generis
rights of local and indigenous populations over their resources
and their knowledge (Article 8j). The fact that the CBD — a multi-
lateral agreement — advocates a policy of contractualising access to
biodiversity could be considered paradoxical. Access and benefit-
sharing are thus organised on the basis of bilateral agreements:
private contracts between the resource provider and the user to
regulate bioprospecting (AUBERTIN et al., 2007).

A binding Protocol
under the CBD

It was not until 2000 that a Convention on Biological Diversity
working group was tasked with addressing various issues associ-
ated with the implementation of the Access and Benefit-Sharing
(ABS) mechanism. In 2002, the CBD Secretariat published the
“Bonn Guidelines”, setting out the stages of the access and benefit-
sharing process, with the emphasis on procedures for obtaining
prior informed consent from providers of genetic resources and
associated knowledge. The Guidelines encouraged the establish-
ment of a single focal point and competent authorities in each
State to oversee access authorisations and supervise negotiations.
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One appendix provided the elements for Material Transfer
Agreements, and a second listed the expected monetary and
non-monetary benefits. The wording that States subsequently
chose for their national legislation remained very close to these
Guidelines. However, the Coalition Against Biopiracy, led by
an NGO - the ETC Group — did not support the Guidelines,
considering that they promoted intellectual property and made
indigenous peoples actors in the plundering of their own resources.
The Coalition even awarded its “Worst Smokescreen” prize to the
2004 Guidelines at the Captain Hook Awards ceremony, held
during each Conference of the Parties (COP) of the CBD.

At the Kuala Lumpur COP in the same year (2004), it became clear
that bilateral contractual agreements, which are inevitably unbal-
anced in the event of bilateral negotiations between an indigenous
community and an industrial company, could not resolve the issue,
and that moves towards a binding international regime needed to
be made. A global, universal framework was therefore required:
a seemingly paradoxical way to promote biological and cultural
diversity, which is inherently localised and specific. This would
become the Nagoya Protocol, signed in 2010 and effective on
12 October 2014.> The EU immediately transformed the provisions
of the Protocol into an implementing regulation,® leaving member
countries free to transcribe the Protocol into their domestic law,
or simply implement the EU regulation designed to ensure that
collections and research funding conform to the Protocols
requirements. However, each member country was required to
designate a competent national authority and specify the penalties
for breaches of the due diligence principle.”

5 CBD - Convention on Biological Diversity, 2010 — Nagoya Protocol.
https://www.cbd.int/abs/doc/protocol/nagoya-protocol-fr.pdf

6 European Union. Regulation (EU) No 511/2014 of the European Parliament
and of the Council of 16 April 2014 https://eur-lex.europa.eu/legal-
content/FR/TXT/?uri=CELEX:32014R0511

7 With a view to ensuring the effective implementation of the Nagoya Protocol,
all users of genetic resources and traditional knowledge associated with genetic
resources should exercise due diligence to ascertain whether genetic resources
and traditional knowledge associated with genetic resources have been
accessed in accordance with applicable legal or regulatory requirements and to
ensure that, where relevant, benefits are fairly and equitably shared.
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France ratified the Protocol by adopting the Law on Biodiversity,
promulgated on 8 August 2016 (see Focus 3).

Conclusion:
a cumbersome initial
framework

Today, 131 countries have ratified the Nagoya Protocol.
Considerable resources have been invested in its financial and
organisational implementation, with each State being required
to create its own structure for handling the files. The financial
benefits recorded by the ABS Clearing House remain paltry,
however, while procedures are becoming increasingly complex.

It is therefore important to analyse the reasons behind these
results that are so far removed from initial expectations, and to take
a look at the assumptions underlying the CBD and the Nagoya
Protocol. They can be summarised as follows: once property rights
have been defined, the market must be placed at the service of
biodiversity conservation; there is supply and demand for genetic
resources and traditional knowledge; a knowledge economy
combining technical knowledge and traditional knowledge of
natural substances will usher in a new industrial era and generate
significant financial benefits; traditional knowledge can be pro-
tected by intellectual property rights; local knowledge holders
can be easily identified and recognised as legitimately entitled to
sign contracts, both by their community and by local or national
authorities.

This cumbersome framework would soon be confronted with the
realities encountered in the field.
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Focus 1

The Nagoya Protocol
and the ABS mechanism

Catherine AUBERTIN

The Nagoya Protocol sets out to involve local stakeholders from
the start of the research process, to give local populations a voice
in the value-enhancement process and its methods, and to draw
up a contract that binds the parties from the outset. This involves
tracking biological samples and associated knowledge, docu-
menting the conditions of their collection, and archiving these
documents.

The Convention on Biological Diversity (CBD, 1992) gives signa-
tory States sovereignty over their resources, i.e. responsibility for
the conservation and sustainable management of biodiversity. The
Nagoya Protocol (2010) specifies the legal framework for these
undertakings, and each State designates a competent national
authority that decides upon the concrete implementation of
Access and Benefit-Sharing (ABS).

Two of the basic principles for the collection of biological samples
and/or associated traditional knowledge had already become
widely established in research practice: 1. identification of the
resource to provide information about its characteristics, date of
extraction and geographical origin; 2. the biological Material
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Transfer Agreement (MTA) with the providing partner. These were
accompanied by the following principles: 3. Prior Informed Consent
(PIC) obtained from the providing country or representatives of
knowledge-holding communities, and finally, 4. a contract defining
the sharing obligations for users and suppliers (Mutually Agreed
Terms — MAT), and specifying the expected results and reporting
to the partners.

ABS Business Model

L
International
Recognised
Certificate
of Compliance
Prior - IRCC
informed
consent
Provider User
of genetic of genetic Research
resources resources and
or associated ) or associated development
traditional ’ traditional activities
knowledge knowledge
Mutually
agreed
terms
Benefit sharing
(monetary
and non-monetary)
to promote
the conservation «

and sustainable use
of biodiversity
(scientific cooperation,
research partnerships,
support for local
development, etc.)

Source: L’APA pas a pas. Fondation pour la recherche sur la biodiversité (2017).
https://fondationbiodiversite.fr/wp-content/uploads/2017/12/FRB-Guide-APA-
2017.pdf



THE NAGOYA PROTOCOL AND THE ABS MECHANISM

In order to access and use the genetic resources and traditional
knowledge, the user must share the benefits arising from that
use with the provider. Therefore, for any utilisation of genetic
resources — in the very broad sense of biological resources, ranging
from the entire living organism to DNA and metabolic products
— researchers must check whether Prior Informed Consent (PIC)
is required for access to these resources and whether the fair and
equitable sharing of the benefits arising from their utilisation is
envisaged.

If such consent is required, it is granted by the providing country,
and the sharing of benefits, whether monetary or non-monetary,
is established between the latter and the user of the resource on
the basis of a Mutually Agreed Terms (MAT) contract.

The CBD recognises the contribution of indigenous and local com-
munities to the conservation and sustainable use of biodiversity. It
introduces the notion of “traditional knowledge associated with
genetic resources”, of which they are holders. The principle of ABS
applies to this knowledge. Their access and utilisation therefore
require prior consent and benefit-sharing arrangements.






Chapter 4

The Nagoya Protocol:
experience and feedback
from a researcher

Anthony HERREL

Many questions
surrounding the Protocol

The Nagoya Protocol on access to genetic resources and the fair
and equitable sharing of benefits arising from their utilisation
(Secretariat of the Convention on Biological Diversity, 2011)
caused general concern among the scientific community.
Although each and every researcher undoubtedly agrees with the
spirit of this convention aiming at the sharing of benefits arising
from the utilisation of genetic resources in an equitable way,
many feared it was going to be yet another obstacle hindering
scientific research (KNAUF et al., 2019). This was particularly felt
given the strong uncertainty surrounding the exact nature of the
Protocol and its legal impact. Many researchers, especially those
working with genetic resources and collections feared that it would
be impossible to continue their work, aimed at providing an
inventory and understanding of the diversity of living organisms.
Many others interested in associated fields such as comparative
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anatomy, archaeology, and palaeontology were clearly also
impacted by the new regulations but with a certain level of
uncertainty pertaining the extent of these new regulations and
the impact it would have on their work. What to do with
anatomical specimens not dedicated to genetic analyses and
deposited in natural history collections, but which could be used
by other for future extractions of DNA? What to do with soil or
water samples, microbiome samples, etc... (RYAN et al., 2019)?
How would permitting work? Many of the samples collected by
biologists contain unknown diversity so how fill out a form
requesting species names; how to deal with these types of samples
containing thousands or even millions of taxa? What if rapid
access is needed as in case of emerging infectious diseases
(KNAUF et al., 2019)? What about biological control (Smith etal.,
2018)? What about online sequence data (BECK, 2019)? Who to
contact and where to obtain the documents needed to be in-line
with the new regulations? These are but a few of the questions
that I was confronted with when talking to many of my colleagues
in field or in the Muséum in Paris. So, how bad is the Nagoya
Protocol really in terms of daily work for a scientist doing lots of
fieldwork and collections world-wide. To provide some insights
into the added burden of the new Nagoya regulations I believe it
would be good to evaluate what researchers like me working in
five different continents and requiring permits to do research
from tens of countries a year had to do before the Nagoya
Protocol.

Procedures in place
before the Nagoya
Protocol

Research and collecting permits

The first step of any research involving wildlife beyond the estab-
lishment of hypotheses, or research questions based on a thorough
study of the existing literature is to obtain the required permits
to 1) conduct the research and 2) collect the organisms of interest
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for study. Obtaining permits can be quite daunting (PAUL &
SIKES, 2013) and a single project can involve multiple permits at
different legislative levels (national, regional, park etc...). For one
project in Europe we were required to obtain national permits,
regional permits and then permits from the national park where
the field work was conducted. Consequently, it can sometimes
take months or even years to obtain a research permit (I am
still waiting for some over 15 years after I first requested them
— I always imagine they must be lost somewhere on someone’s
desk in a dusty office). Especially when working in protected
areas permitting may be difficult as the impact of the science will
have to be evaluated relative to the local ecological context
(SAARMAN et al., 2018). Whereas good relations between local
collaborators and permitting agencies can definitely help speed
along the process, one a few occasions I have decided to fly out and
talk to the people in charge of delivering permits in person. This
allowed me to explain the project in detail and to make sure both
parties were on the same page. This was much appreciated and
since then I have never had trouble getting permits.

Ethics clearance

Often, if not most times, obtaining a research permit is contingent
upon having prior ethics clearance often both from the researcher’s
home institution and the country where the research is conducted.
Any research involving animals needs prior consideration of its
impact whether it be lab (FESTING & Wilkinson, 2007; PERRY,
2007) or field research (CURZER, 2013; LINDSJO et al., 2019).
Irrespective of the context or the country, the guiding principle
in ethics is that of the 3Rs (replace, reduce, refine) and this is
essential to incorporate when conceiving a research proposal.
The goal is to replace animal experiments whenever possible, to
keep the number of animal experiments as low as possible, and to
use the appropriate number of animals, not too few nor too many.
This is often tricky and may require a priori evaluation of the
statistical power of the sample size that is going to be targeted.
Lastly, it is vital to ensure that the distress inflicted upon the
animals is kept as low as possible. Ethics clearance often requires to
contact the institutional ethics, or animal care and use committee,
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to discuss the research proposal, and to obtain feedback on how
to improve the proposal before final submission. This has been
essential and obtaining prior feedback has helped me getting
ethics approval much more quickly in many cases. For some
Protocols (e.g. behavioural non-invasive research or simply the
euthanasia of animals to obtain scientific specimens) and in
some countries no official ethics approval may possible as this
type of research does not fall under the official guidelines, but an
institutional ethics or animal care and use committee may be able
to provide a recommendation and validate the proposal from an
ethics point of view. Once ethics clearance has been approved
and research permits obtained, the transfer of the material to be
collected needs to be negotiated under a material transfer agree-
ment between the country of origin of the material and the host
country of the researcher.

Material Transfer Agreement

The Material Transfer Agreement (MTA) is a legal agreement that
governs the transfer of specimens or parts of specimens (e.g.
organs, tissues, DNA, RNA) between the country or institution of
origin and the researcher or his institution (STREITZ & BENNETT,
2003; BUBELA et al., 2015). Materials may include cell lines, plas-
mids, nucleotides, proteins, transgenic animals, plant varieties,
bacteria, pharmaceuticals, and other chemicals extracted from
plants or animals. These agreements are typically short and
address issues such as the ownership of the transferred material
and its derivatives. They may limit the use and further dissemi-
nation of the material by the researcher as has been the case
recently where I was requested to destroy the biological material
after the research project was completed. This implied that
specimens could not be entered into our collections or given a
collection number but still allowed us to gain access to amazing
specimens for research. In other cases, I have been asked to simply
return the material to the country of origin or in yet other cases
material could be kept and integrated into a natural history col-
lection. The MTA may also discuss publication co-authorship as
well as rights to research results or the implications in patents,
but this is rather rare in fundamental research. Material transfer
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agreements have existed for quite some time and facilitate the
exchange of materials and associated data between researchers or
institutions and protect the interests of country or institution of
origin of the material. However, the MTA does create additional
administration and may slow down collaborations or the publica-
tion of research results (STREITZ & Bennett, 2003; BUBELA et al.,
2015). In fundamental biological research a simple agreement
often suffices and this is pretty straightforward in most cases
where I have obtained these agreements.

Export and import permits
including CITES

Once all the above steps have been taken the field work generally
takes place and may involve the collection of specimens that need
to be exported back to the country where the researcher works.
Depending on whether this is live material or not, things can
become complicated. For dead specimens of parts of specimens,
the types of permits needed typically depend on the protection
status thereof. In the ‘worst-case scenario’, if a specimen is
CITES-listed, obtaining permits may take months or even longer
to complete (PAUL & SIKES, 2013). CITES refers to the convention
on international trade in endangered species of wild fauna and
flora. Although the primary goal of CITES is to regulate the
commercial trade, the export of CITES listed specimens for non-
commercial, fundamental scientific projects is regulated as well.
Depending on the listing of the species in the different appendices,
import and export permits may need to be obtained with the
export being contingent on the obtention of the import permit.
Some scientific institutions such as natural history museums
typically are registered with CITES and can obtain a CITES sci-
entific certificate facilitating the import and export of CITES
specimens. This facilitates the loans of natural history specimens
between researchers greatly and has made my life much easier.
However, this is typically a minority of the research institutions,
and as such permitting may be quite complicated (PAUL & SIKES,
2013). When specimens are not CITES-listed most countries still
require export permits. In most countries a visit to the relevant
permitting body or institution will smoothen the process and
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ensure the delivery of export permits in a reasonable time frame
(from one day to a week). However, sometimes this process can
take very long and many colleagues have had specimens stuck
in the country of origin for months or even years. Finally, when
exporting live animals, things get even more complicated as
many countries will require a health certificate signed by a veteri-
narian from the country of origin, followed by an inspection of
the health status upon arrival in the country of destination.
Finding a veterinarian with knowledge on wildlife can be tricky,
however, and many times I have had veterinarians ask me
whether the animals were ‘healthy’. Especially when dealing with
less known animals like amphibians or reptiles or invertebrates this
can be pretty common, even when going through the veterinary
clearance in the USA or many European countries.

Changes induced
by the Nagoya Protocol

So, what has the Nagoya Protocol really changed? Are things
really that different from before? All the research, collecting,
export and import permits one needed before still need to be
obtained. Ethics clearance still needs to be obtained while paying
attention to the 3Rs, with regulations getting stricter than ever
before. The same material transfer agreement now goes hand-in-
hand with a set of mutually agreed terms (MAT) which define, in
agreement between providers and users, the conditions for the
access and utilisation of genetic resources. This document further
also establishes the sharing of benefits resulting from the utilisa-
tion of the specimens collected, thus in accordance with the
Nagoya Protocol to the Convention on Biological Diversity
(MORGERA et al., 2015). So, all in all the new Nagoya regulations
do not make that much of a difference. Working with biological
specimens collected in other countries is not always easy and the
administrative load may seem unsurmountable or to say the
least, frustrating, to some (PAUL & SIKES, 2013), but in the end
the sharing of resources and the benefits occurring from these is
important. As the Nagoya Protocol goes into its seventh year,
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things have become much clearer and excellent websites and
documents are available (e.g. https://www.cbd.int/abs/) for those
who take the time to look for them. The number of national focal
points and contact persons are increasing daily (174 identified so
far on the ABSCH website) making it rather straightforward to
find the right people. In the end, the key to making the life of a
researcher easier is to take the principles of the Nagoya Protocol
at heart, share! Collaborations with researchers in other countries
allow to share not only the specimens, research and publications,
make permitting way easier, but above all make science more
interesting.
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Chapter 5
Biopiracy,
the law and values

On the ideological basis
for resource sharing

Loic PEYEN

The spectre of biopiracy always looms large over the issue of
resource sharing. However, although it is essential to understand
biopiracy at the international level (see below and Chap. 3), the
term does not appear in any legal texts. This absence can be
explained by at least two factors: the bad press this phenomenon
receives and the difficulty of defining it. This study, without
confusing the moral and legal dimensions, is based on positive
law (i.e. the laws in force) and sets out to contribute to the
knowledge of biopiracy practices by revealing their materialities,
different aspects and key issues, which relate to the ideological
foundations of resource sharing.

Biopiracy is a complex, evolving and multifaceted phenomenon,
which never ceases to arouse controversy and unleash passions.!
Accused of many evils, it is condemned on both moral and legal

1 Many of the developments to be presented below are based on our doctoral
thesis, which the reader is referred for more detailed developments: PEYEN
(2018). This contribution is intended as an appendix to this thesis, and therefore
as a complement to that research.
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levels, to the point that the two are often confused. Although law
and values are clearly not unrelated, understanding the phe-
nomenon and the legal responses to it requires us to distinguish
between these two frames of reference. The issue of biopiracy is,
in fact, much more complex than it first appears.

Biopiracy concerns natural resources but also, on an ancillary
level, cultural resources, however they are designated (traditional
knowledge, traditional know-how, etc.), and is not a recent
phenomenon. A genuine component of colonisation, to which it
cannot be reduced, the term “biopiracy” was not coined until
1993, to denounce the conditions of access to and use of resources.
In other words, the practice preceded the name.>

Today, biopiracy is covered by several legal instruments at different
levels: international, regional, national and local (sub-national).
The reference framework in which most of the rules are enforced
is mainly that defined by the Convention on Biological Diversity
(CBD)? and the associated Nagoya Protocol on access to genetic
resources and the fair and equitable sharing of benefits arising
from their utilisation.* The Convention and the Protocol set out
the general framework for sharing the resources and benefits
arising from their utilisation, and leave the definition of the pro-
cedures for their concrete implementation to sovereign States.’
In essence, the sharing norm operates as follows: States allow
interested entities to access and use resources located on their
territory. In exchange, these entities undertake to share the bene-
fits arising from the utilisation of these resources, in accordance
with the rules that apply to them. This system is supposed to
combat biopiracy.

2 (PeveN, 2018: 2 et seq.) for its naming and (PEYEN, 2018: 65 et seq.) for its links
with colonisation.

3 Rio de Janeiro, 5 June 1992, [United Nations, Treaty Series, vol. 1760, I-30619,
vol. 1760, p. 79, No 30619.]

4 Nagoya, 29 Oct. 2010, from the Decisions adopted by the Conference of the
Parties to the Convention on Biological Diversity, X/1, 27 October 2011, doc.
UNEP/CBD/COP/DEC/X/1

5 This shifts the responsibility for the (in-)effectiveness of the mechanism to
States, and has the dual effect of making them accountable and strengthening
the mechanism at the international level — for if it is not effective, the fault will
lie at the national level.
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However, beyond the flaws in this legal framework, the legitimacy
and legality of these resource-and-benefit-exchange practices are
regularly challenged (AUBERTIN & MORETTI, 2007), which seems
to give the impression that any access to or utilisation of a
resource will inevitably lead to accusations of biopiracy. This
raises the question of what the legal framework established by
the Convention and its 2010 Protocol has actually achieved.

From the standpoint of users, whether public or private research
entities or companies, the legal certainty of the utilisations and
of their ensuing results appears to have been undermined, not to
mention the social disapproval and damage to reputations linked
to “naming and shaming” practices.

As far as members of civil society in the broadest sense are con-
cerned, the benefits of these utilisations, be they in the pharma-
ceutical, food or cosmetic sectors, may not reach them.

From the providers’ perspective, States, user communities
(indigenous peoples, local communities, etc.) or any other entity
with resources (collections, etc.) may perceive these practices as
an attack on their identity or their rights, sovereign or otherwise
according to the situation. More prosaically, they may be more
concerned about their loss of earnings in the event of appropriation
without compensation.

From the legal observer’s standpoint, these practices lead to pro-
found reflection on the status of natural (and cultural) resources
and their utilities. Indeed, in positive law, “benefits” are subject to a
targeted and specific understanding, i.e. they are assessed vis-a-vis
the user that accesses and makes use of the resource. However,
the “utilities” go beyond this positivist framework, and cannot be
reduced to the question of individually applicable benefits,
because they focus on the general utility of resources from the
perspective of the human community. For example, a resource may
provide a monetary benefit to the company that develops it and
then sells it, while also being useful to humanity, if the final
product that is marketed is a medicine, even though, in reality,
such products are unlikely to be of benefit to everyone. Benefits
and utilities call for considerations that are different in nature and
content: while the former are tangible and can be found in the
field of law, the latter, despite also being situated in the material
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world, are more elusive and relate more closely to the field of
values. Of course, this oversimplified presentation should not
obscure the fact that, in reality, both these dimensions are inter-
twined and inextricable. In addition, it should be borne in mind
that the same applies to cultural resources, which also call for
special considerations associated with community identity. In the
meantime, our attention is naturally drawn to the sharing of these
natural and cultural resources, i.e. to their purposes, conditions
and limitations.

Inexorably, all these elements make it harder to understand the
intricacies of biopiracy and, ultimately, the sharing of resources.
This intertwining of law and values explains why biopiracy is so
difficult to define and explain.

Defining biopiracy

The major difficulty in understanding biopiracy is that there is
no universally accepted definition of the phenomenon. Although
attempts have been made, the resulting definitions do not neces-
sarily coincide, which means that beyond the illusion of simplicity
that this creates, they actually relate to different realities. This
situation is explained by the relationship between the law and
values in this field, which leads to problems in defining the phe-
nomenon. Once these difficulties have been overcome, a suitable
definition of biopiracy can be proposed.

Definitional problems

“Biopiracy” can seem an elusive term given its multiple and varied
manifestations (DELPAS, 2012). In fact, it is one of those terms
used with the assumption of a commonly accepted meaning, but
this is definitely not the case.

On the contrary, the manifold uses of this expression reflect a
plurality of meanings associated with different materialities,
limitations and issues. This does not mean that there is no central
common denominator; instead, it indicates that this phenomenon
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can be approached from different angles covering a wide range of
issues of variable importance. However, this diversity hinders the
understanding of biopiracy and complicates its study, since
switching from one perspective to another prevents any identifi-
cation of purpose, which is not inconsequential. This is because,
as ever, there are two ways to give substance to this issue, and
everyone is free to choose as they see fit: the first way is to adopt
an existing definition, and the second is to propose a new one.

The first approach — starting with an existing definition, whether
provided by a legal text or an observer — has the undeniable
advantage of being the easier option: adopting an established
definition is tantamount to agreeing on a meaning and, in so
doing, to focusing on the same topic of discussion, thereby
reducing the risks of divergence. However, this approach is not
perfect. Indeed, when it comes to issues as sensitive as biopiracy,
the primary definition itself may have several shortcomings,
which will thus apply to all approaches based upon it.

This approach may be subjectively skewed from the outset, i.e. no
longer objective, and worse still, partisan. Beyond the basic sci-
entific imperative that should guide any study and that controls
the nuances of meaning, such a definition may concern only one
facet of the phenomenon and not encompass it in its entirety. In
these cases, biopiracy is seen through a distorted lens without all
of its dimensions being precisely measured and formalised. For
example, claiming that it is an “outright theft of biological
resources” (BELLIVIER & NOIVILLE, 2009: 4-7) or “piracy of other
people’s property” (SHIVA, 1997) suggests that the practice is
illegal, i.e. that it is carried out in violation of the legal norms in
force.® Yet, many examples reveal that acts of biopiracy are not
necessarily committed in violation of the legal rules: one need look
no further than the resource flow dynamics that took place during
colonisation to be convinced of this, as the colonising power’s
laws became a tool for appropriation (PEYEN, 2018: 65 et seq.)
Even in more recent times, as shown by the examples of neem and
maca, the most frequently used channels are legal, particularly

6 See, for example, the definition of theft according to French criminal law,
which corresponds to the “fraudulent removal of another person’s property”
| (French Criminal Code, Art. 311-1, our italics).
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through recourse to intellectual property mechanisms. Flexible
interpretations of patentability criteria (novelty, inventiveness,
industrial application) have given rise to several cases of alleged
biopiracy, since patent offices are not bound by a general obliga-
tion to verify the conditions of access to and utilisation of the
resources that led to the invention. Indeed, their monitoring
currently focuses on the intellectual creation itself rather than on
the raw material that made it possible in the first place.” More
broadly, intellectual property law is quite indifferent to the sharing
norm, which makes it difficult, but not impossible, to challenge
acts of biopiracy through this channel ®

Assuming that the criterion of objectivity is met, the first defini-
tion may still suffer from a subsequent lack of exhaustiveness,
which could lead to the deliberate or inadvertent exclusion® of
an entire aspect of the phenomenon, and several practices that
could nevertheless relate to it. The definitions provided by regu-
latory instruments in the broadest sense are the most significant
in this case, as they generally present biopiracy as being the
result of non-compliance with one or more norms. Two precon-
ditions must therefore be met to enable the characterisation of
this phenomenon: not only must there be a reference norm, there
must also be a violation of it. This brings to mind Peruvian Law
No 28216 on the Protection of Access to Biological Diversity and
Collective Knowledge of Indigenous Peoples, which defines
biopiracy as “unauthorised and unremunerated access to and
use of biological resources or the collective knowledge of indige-
nous peoples by third parties, without the relevant authorisation
and in violation of the principles established by the Convention
on Biological Diversity and of the relevant rules in force”
(Supplementary and Final Provisions, third point). This definition

7 For example, if it were possible to associate traditional knowledge with the
“invention” in question, the latter could not be protected by a patent since such
knowledge does not normally meet the criteria for patentability, especially the
“novelty” criterion.

8 This highlights the importance of improving the traceability of resources at the
international and national levels, which implies the need for intellectual property
law to take account of sharing mechanisms (PeveN, 2020).

9 Such an approach may what the author of the first definition intended and
can then justify the resumption of the definition.
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clearly does not cover acts of biopiracy that took place before the
instruments in question came into force. This does not imply
that biopiracy did not exist before these texts came into force; it
quite simply means that referring to norms restricts the scope of
biopiracy to the scope of the norms. In this case, there is a dis-
crepancy between the real phenomenon and the phenomenon as
circumscribed by the texts. Of course, this also applies to definitions
which specify the means, actors or purposes of biopiracy, with
each identifying element being both inclusive and exclusive.
The fact that biopiracy is described in common parlance as “the
appropriation (patenting) and exploitation by commercial com-
panies, under conditions deemed illegal or unfair, of biological or

genetic resources specific to certain regions”*®

is also unsatisfactory,
as this definition overlooks the complexity of the phenomenon,
whether in terms of the diversity of actors (nature and motivations)
or the modalities of appropriation, for example. In summary,
adhering to an existing definition requires the utmost caution, as
“the term biopiracy is applied to a wide range of acts” (AUBERTIN

& MORETTI, 2007: 119).

The second method — proposing a new definition — may therefore
be preferable, although the preceding remarks should be heeded
to avoid falling into the same trap. However, attention should
also be paid to the fact that several biases may affect the author
of the new definition.

Firstly, his or her training and sensitivity must be taken into
account. In this way, a positivist tendency — broadly consisting in
considering that the law is embodied by the legislation and is
necessarily attached to the State, a legal person under public law —
could lead to an underestimation of certain factual data in the
definition of the phenomenon, such as the links between com-
munities and their environment. Secondly, the author’s intention
should not be overlooked. He or she may be seeking to highlight
certain aspects of the phenomenon rather than others, leading
him or her to approach biopiracy in a manner that serves his or
her ambitions.

10 Larousse French dictionary, available online (www.larousse.fr), “biopiraterie”
or “biopiratage” entry.
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Bearing these factors in mind, if the objective — as in this paper —
is to understand biopiracy as broadly and objectively as possible,
i.e. in all its forms, irrespective of its manifestations, actors or
methods, a clear methodology to cover the pursuit of materials
must be established. To this end, it is important to develop an
open-minded attitude, which means abandoning all ideological
considerations, assumptions or generalisations, and adopting a
non-speculative approach. This enables the acceptance of reality
at face value and its systematisation: in other words, it effectively
leads to the listing and consideration of all hypotheses of
biopiracy, suspected or proven, so as to identify the common, core
characteristics of biopiracy. Biopiracy cannot be objectively and
comprehensively addressed until this stage has been completed.

Proposed definition

Biopiracy always has the same characteristics, regardless of the
case in question (ayahuasca, rooibos [Box 1]), couachi (see Box 1
in Chap. 12), maca, mamala, neem, pelargonium, Madagascar
periwinkle, etc.) (PEYEN, 2018: 7 et seq.)

Biopiracy is first and foremost an appropriation, i.e. an action in
which an entity assumes the ownership of something in order to
satisfy a particular interest. This can be obtained through the
intellectual property channel, but not necessarily, and it is not
necessarily illegal. On the other hand, it is always illegitimate, and
its main focus is always a living natural resource, i.e. material of a
biological nature (such as a seed, a plant or a micro-organism), but
it may also concern a cultural resource that relates to a given living
natural resource (such as traditional knowledge). Finally, it is always
carried out for the benefit of one entity and to the detriment of
another. In all cases, whether the resource or any of these entities
are associated with a “developed” or “developing” country has
no bearing on the identification of the phenomenon.

Consequently, biopiracy can be defined as “the illegitimate
appropriation by one entity — particularly by means of intellectual
property, and sometimes in an illicit manner — of natural resources,
and/or possibly of cultural resources related thereto, to the detriment
of another entity”.
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Box 1.
Rooibos: shared cross-border knowledge

Rooibos, Aspalathus linearis, is a shrub of South African origin from
which a tea is extracted, and which is said to have multiple benefits
for the treatment of asthma, insomnia, eczema, etc. Rooibos has
enjoyed a certain amount of international commercial success under
the name of red tea, even though it does not contain any theine.

In November 2019, an agreement was signed to allocate 1.5% of
the purchase price of raw rooibos to representatives of the San and
Khoi peoples, in compensation for its exploitation and marketing,
thus recognising their possession of traditional knowledge about
rooibos.

Despite South Africa’s robust ABS regime, it took nine years to reach
this agreement after the San Council denounced an occurrence of
biopiracy and filed a benefit-sharing claim in relation to rooibos.

Recognising the traditional knowledge of several indigenous groups
in different countries (South Africa, Namibia, Botswana) was no easy
matter, and arbitration was required to determine whether the San
and Khoi were indeed entitled to benefits as the primary users of
Rooibos in tea form. A battle of conflicting studies ensued between
the South African Department for Environmental Affairs and industrial
companies. For its part, the South African Human Rights Commission
called for further nationwide public consultations to ensure that the
Khoi-San community’s PIC was obtained. Smaller producers were not
considered as they did not come under the “indigenous” category.

It should be noted that this agreement concerns the payment of a
percentage of the price of the raw material for the manufacture of
herbal tea, but excluded the sharing of benefits from any patents on
the utilisation of the genetic resource.

Sources: BAGLEY & PERRON-WELCH, 2020; CHINSEMBU WANA & CHINSEMBU
KAzHILA, 2020

More concretely, with regard to resources under national juris-
diction (for resources outside national jurisdiction, see below),
biopiracy is manifested in four different ways.

First, biopiracy takes place when a States regulations on access to and
utilisation of “its” resources are not respected. This causes harm to
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the State, but may also harm the interested entities (communities,
owners, managers, etc.) for which the State has established spe-
cific rules (consultation, participation, authorisation, etc.), when
these rules have been violated. However, non-compliance with
State regulations may not be the decisive factor.

Indeed, biopiracy can occur if a States regulations, although
respected, are not themselves respectful of the entities concerned.
This applies when government regulations do not grant commu-
nities a satisfactory status, or do not recognise their rights over
their cultural resources or over natural resources with which they
have special ties.!* In this case, the inadequacy of the national
system could cause harm to these entities, without really affecting
the State itself.

Beyond these hypotheses linked to national regulations, biopiracy
also occurs more broadly in cases in which the conditions of access
and utilisation initially agreed upon by the provider(s) and the user
have not been respected by the latter.** This would be the case if the
user failed to fulfil its resource-use or benefit-sharing obligations
under the sharing agreement, for example.

Finally, because this is not a recent phenomenon, since it may
have taken place during colonisation (PEYEN, 2018: 65 et seq.),
biopiracy is said to occur, in cases of access to and use of resources
that cause harm to a State or non-State entity even before rules on
this matter were established. This case is undoubtedly the most

11 In France, for example, apart from the cases of New Caledonia and French
Polynesia, which are subject to specific regulations, cultural resources are only
covered by the mechanism established by the Law of 8 August 2016 on the
Reconquest of Biodiversity, Nature and Landscapes (Loi pour la reconquéte de
la biodiversité, de la nature et des paysages), (J/ORF No 0184 of 9 August 2016,
text No 2) if they are associated with certain communautés d’habitants, which are
only formally identified in French Guiana and Wallis and Futuna. Resources held
by other entities or persons not specifically identified are therefore excluded
from these arrangements and therefore fall outside the national mechanism. For
a critical approach to the French system, see PEYEN (2019) and Chaps 7, 8, 11,
12,13.

12 The reverse hypothesis of non-compliance by the provider does not corre-
spond to a case of biopiracy insofar as, a priori, the criteria for defining biopiracy
would not be met (for example, there would be no “appropriation” to the user’s
detriment). However, other legal mechanisms, such as contractual liability, may
come into play.
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difficult to comprehend in view of the questions it raises from the
theoretical (non-retroactivity of legislation and legal certainty) and
practical (evidence) perspectives, even if a “catch-up” process
seems to be underway.'

All of these factors inevitably lead to biopiracy being considered as
“resource grabbing”, i.e. appropriation carried out for the benefit
of one subject and to the detriment of another (PEYEN, 2018: 21
et seq.) This is why it is so strongly criticised: perceived as
enabling the enrichment of some at the expense of others, it may
even be presented as a contemporary manifestation of colonisa-
tion. Consequently, while some argue that “it is possible that we
are overly concerned with biopiracy” (DUTFIELD, 2004: 89-92),
others refer to “the return of Christopher Columbus” (SHivA, 2002:
11-16; KLOPPENBURG, 2011: 15-40) and “the violation of a moral
rule” (ROUMET, 2012: 18). This willingness to denounce plays a
useful role in drawing attention to this phenomenon, which
remains little known and for which there is currently little data,
and in protecting the rights and interests of certain entities, both
State and non-State (user communities, for example). Biopiracy,
which relates to access to resources and their use under question-
able conditions, is therefore inherently deleterious. Moreover, the
lexical field used to talk about the phenomenon — be it “piracy”,
“colonisation”, or the very history of the term “biopiracy”, due to
its propensity to arouse negative connotations and indignation —
can be extremely productive from the perspective of raising
awareness about the practice.

However, it is doubtful whether such an approach has any place
in the scientific field when it comes to considering biopiracy as a
discussion topic. On the contrary, it has a tendency to neglect
certain aspects of the phenomenon in order to emphasise others,
whereas scientific rigor demands a nuanced and objective
approach. And for good reason: these approaches, which focus
on the conditions of access to and utilisation of resources,

13 |t is worth mentioning that a tendency to assert claims has emerged and is
growing. Inspired by examples of the repatriation of cultural heritage, some
States are now demanding the return of some of their natural resources which
have been placed in collections.
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neglect the purpose of these actions, at the risk of preventing a
proper and complete understanding of biopiracy and, more
broadly, of resource-sharing processes.

Understanding biopiracy

Let there be no misunderstanding about future developments: it
is not a matter of justifying biopiracy, but of understanding it, i.e.
of taking stock of every aspect of the issue. It is therefore not a
question of defending and legitimising this phenomenon, but of
highlighting the values that underlie it and permeate it, and which
are at the root of the underlying problems and the responses to
them, particularly with regard to sharing. These values, which
are the real keys to interpreting biopiracy and the legal sharing
norm, are based on three doctrines: utilitarianism, solidarism
and egalitarianism.

Utilitarianism

The utilitarian approach is resolutely consequentialist in that it
leads to the assessment of actions in terms of their consequences
and, more precisely, from the perspective of their utility. Jeremy
Bentham once put it this way: “By the principle of utility is meant
the principle which approves or disapproves of every action
whatsoever, according to the tendency it appears to have to
augment or diminish the happiness of the party whose interest is
in question.” (BENTHAM, 1789: 8) Applied to biopiracy, several
lessons can be learned.

Indeed, the phenomenon takes place because of the actual or
potential utility of natural resources. Beyond the terminology — it
is indeed a question of “resources” — the definitions provided by
international instruments leave little room for doubt: the genetic
resources are systematically defined as “genetic material of actual
or potential value” (Convention on Biological Diversity, Art. 2;
International Treaty on Plant Genetic Resources for Food and
Agriculture,* Art. 2).

| 14 Rome, 3 November 2001, UNTS, vol. 2400, p. 303, No 43345.
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The significance of this observation cannot be underestimated:
if these instruments endorse these utilitarian definitions, it is
because the authors of these texts conceived of natural resources
in this way in advance. The number of parties — more than 190 for
the 1992 Convention and more than 140 for the 2001 Treaty — is
a further indication of the general consensus on this approach. In
fact, it can be argued that natural resources are defined more by
their utilitarian purpose than by their natural dimension, as
shown by the Nagoya Protocol, which follows in the wake of the
Convention on Biological Diversity. To put it another way, this
utilitarian destiny (regarding food, pharmaceuticals, science,
ecology, etc.), which, incidentally, reflects an indubitably anthro-
pocentric bias, explains why the law — and therefore humankind —
are interested in them, with regard to both their use and their
protection. The United States Supreme Court had remarkably
highlighted the benefits of such an approach by stating that “the
value of the genetic heritage is literally incalculable... It is in the
best interests of mankind to minimise the losses of genetic vari-
ations. The reason is simple: they are the keys to puzzles we are
unable to solve, and they can provide answers to questions we
have not learned to ask”.'®> In other words, natural resources are
incontrovertibly worthy of interest.

The concepts mobilised to regulate biopiracy support this affir-
mation. The “benefit” to be shared, for example, is nothing more
than compensation for the utility of the resource to the user.
Sovereignty over natural resources — a crucial concept — is only
one facet of the economic sovereignty of States: historically intro-
duced at the time of decolonisation in order to enable emerging
States to “reappropriate” their resources, sovereignty is a tool
that enables States to ensure their development and, in so doing,
to contribute to satisfying the general interest on their territory.'®
The race for territory and resources that took place in colonial times
was also motivated by utilitarianism, which largely permeated
Western legal thought before spreading to the rest of the world.

15 United States Supreme Court, Tennessee Valley Authority v. Hill, 437 U.S. 153
(1978); J. SAX (1978).

16 United Nations General Assembly Resolution 1803 (XVII) of 14 December
1962: “Permanent sovereignty over natural resources”.
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More generally, the allocation of resource rights is legally equivalent
to tying the rights holder to the resource on grounds of interest
and utility.

As can be seen, this utility can be assessed from the perspective of
a particular entity or community, i.e. a resource may have several
simultaneous utilities and be able to satisfy several interests. If a
living being can be useful in situ because of its contribution to
the ecosystem to which it belongs, once attached to humans, it
can be of interest to the provider that possesses it, to the initial
user of the resource who accesses or develops it, and to the final
user of the resource (the “consumer”), who profits from the end
product and its benefits. However, not only may these interests
be contradictory and conflicting, in reality, each link in this chain
relates to multiple protagonists, who may themselves have diver-
gent interests. The sharing norm is intended to reconcile these
interests and utilities in order, in fine, to establish a “win-win”
mechanism, and this is why, based on a Rawlsian conception of
justice (RAWLS, 1987), the contractual mechanism has been pre-
ferred for its implementation, since the sharing must be carried
out under mutually agreed terms.

Utilitarianism is therefore an inescapable consideration to be
borne in mind in order to understand biopiracy and the responses
to it. That said, although it helps to explain why appropriation
occurs, it does not fully enable us to understand why certain
entities are harmed by it, and this leads us to examine another
doctrine: solidarism.

Solidarism

Solidarism is a doctrine that relates to the idea of solidarity and
interdependence between people. The fact that its principle was
formulated by Léon Bourgeois, at his own level and with respect to
his own field, does not make it irrelevant to our subject: “There is
(...) for every living man, a debt to all living men, in proportion
to the services rendered to him by the efforts of all. This exchange
of services is the subject of the quasi-contract of association
which binds all individuals, and it is the equitable evaluation of
the services exchanged, that is, the equitable distribution of
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benefits and burdens, of social assets and liabilities, which is the
legitimate purpose of social law.” (BOURGEOIS, 1902: 138).

This link between biopiracy and solidarity may not be self-evident,
since the phenomenon is often presented as the embodiment of
individualism, where the individual takes precedence over the
collective. However, biopiracy cannot be reduced to this idea. On
the contrary, solidarism is a powerful school of thought from
which it does not depart and which, to a certain extent, sublimates
utilitarianism. In this respect: since resources have an actual or
potential utility, and are likely to contribute to the satisfaction of
interests, they can also contribute to the satisfaction of the general
interest (for the treatment of diseases, for example). Therefore,
should they not, in this respect, benefit humanity as a whole? In
other words, is it acceptable for any entity to have sovereignty
over these resources without sharing them, i.e. without making
them available to others, especially when it does not exploit them
itself? Should humanity as a whole have a right to these utilities
and, therefore, to these resources? These questions are the basis
for the third objective of the Convention on Biological Diversity,
which is the fair and equitable sharing of the benefits arising
from the utilisation of genetic resources (Art. 1).

This raises the question of whether the holders of resources,
whether natural or cultural, can deny access to them. Some
people consider that this question should not even arise, and that
formulating it in this way is even contrary to the spirit of the
Convention on Biological Diversity.'” It is true that the Convention
encourages States (which “shall endeavour”) to “create conditions
to facilitate access to genetic resources for environmentally sound
uses by other Contracting Parties and not to impose restrictions
that run counter to the objectives of this Convention” (Art. 15.2;
also see Art. 8.j). Yet, with regard to natural resources, two things
should be noted: first, the ability to determine the conditions of
possibility and limitations of the sharing of natural resources is
one of the attributes of States’ sovereignty over their natural
resources — a pillar of the sharing mechanism — which requires

17 In this sense: KaAMAU & WINTER (2009: 365-379). For others, such a refusal
would “likely be deemed arbitrary”(ARBOUR et al.,, 2012: 697).
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States to decide upstream, at least from a theoretical standpoint,'®
whether or not their resources should be shared; second, supposing
that States have such a legal obligation to share, which automat-
ically reduces their sovereignty since they must implement the
sharing norm, they may well refuse to authorise the movement
of their resources if they consider that the conditions for “fair
and equitable” sharing have not been met. Similarly, there is
nothing to prevent the introduction of a regulatory framework
that would be so demanding and restrictive that it would act as a
deterrent, and scientists are constantly sounding the alarm about
these barriers to research, which is so essential to common
progress. The question of cultural resources poses more problems
since the definition of the rights relating to them and the imple-
mentation of these rights, where applicable, depend largely on
the willingness of the States; however, there is always a possibility
of the holders of these resources objecting to their access and
utilisation. The hypothesis that access might be denied is therefore
an entirely realistic and serious possibility.

Take the example of a plant with significant potential in the
health and cancer-treatment field, but whose controlling entity —
a State or community — decides not to “share” it. How would the
law view such behaviour? Although, on the one hand, one can
advocate the need to respect the rights of the said entity over
“its” resources, on the other hand, one must question the conse-
quences of such choices in terms of the satisfaction of the general
interest.' To put it more simply: could the refusal to share be
detrimental to the general interest? And in this case, could the
enforcement of rights in the sense of a refusal be comparable to
an “abuse of rights”? Should every resource-holding entity be
required to share these resources? In the event of refusal, would it
then be beneficial to establish a form of obligation to share
resources, in the manner of an expropriation process? It is not
surprising that the 1992 Convention and its Nagoya Protocol

18 |t should be noted that such a prohibition would be completely futile from a
practical standpoint.

19 Scientists more broadly lament the obstacles to research due fears of
biopiracy (DIVAKARAN PRATHAPAN et al., 2018).
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remain silent on this point, given the sensitivity of the issue and
the fact that it falls outside the strict framework of positive law.

The case of intellectual property comes to mind, through which
biopiracy may be carried out, and whose raison d’étre lies in its
contribution to “common progress”: it rewards and stimulates
innovation in equal measure. From a different perspective,
nobody today would dare to complain about having access to so
many fruits and vegetables which were once only found in
“exotic” places, before they were brought into wider circulation
by the resource grabbing that took place in colonial times. This
makes it easy to understand the charges levelled against applica-
tions of the sharing norm that complicate advances in medical
matters, such as knowledge of diseases and their treatment
(CRESSEY, 2014; 2017). There are many such examples, which
could actually apply to many cases. Conversely, however, it should
also be remembered that patent exclusivity is also problematic in
that it confers a power upon holders that may result in reduced
access to medicines for certain States or certain populations®®, as
history and even current events have shown.

Therefore, because biopiracy is, in certain respects, likely to
contribute to the satisfaction of the general interest, should we
consider a kind of responsibility to share, in the manner of a “right
to interfere”, by analogy with the famous “responsibility to
protect” found in public international law?

However, this finalistic interpretation is nevertheless risky and
can lead to numerous abuses. The dangers of such an approach,
whose components are uncertain and vague, are real: apart from
supposing a kind of duty to share, it may also lead, under the
pretext of the general interest, to all kinds of instrumentalisation
that could lead to spoliation. Not only are traditional criticisms
of the responsibility to protect sufficiently well known not to need
repeating, but the colonial period also highlighted the profound
iniquities and deleterious results of this position vis-a-vis the
responsibility to share. Therefore, even if the general interest,
which is inseparable from solidarism, is a dangerous concept that

20 This tension between private and public interest in medicines is covered by
D. DE BEER (2011).
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must be treated with great caution, its consideration shows that
a purely Manichean approach is not a satisfactory way to under-
stand biopiracy as a whole and understand it at its true value. Its
consequences and methods should be considered in relation to
each other.

The problem is that, in this field, the satisfaction of the general
interest, approached from the standpoint of the community that
benefits from it, inevitably involves the satisfaction of the private
interest, approached from the standpoint of the initial user who
develops it and makes it available to the greatest number under
certain conditions. This private intermediary — which, unlike the
provider, possesses the means of development — then becomes
the condition for satisfying the general interest, which can only
be satisfied at the cost of harming the provider’s interest, as the
latter’s resources are plundered without compensation, whereas
in the case of expropriation, for example, a compensation mech-
anism is provided. This is where egalitarianism intervenes in
order to restore balance to the relationship.

Egalitarianism

Egalitarianism is the idea that a certain degree of equality needs
to be ensured for people around the world, notably by redis-
tributing wealth. In terms of biopiracy, this doctrine can only be
understood in light of the two previous ones: while natural
resources are sources of utility and should therefore benefit
everyone, there is also an unequal distribution of natural resources
around the world, which means that some people have access to
them while others do not, just as the means to exploit them are
inversely distributed. Consequently, if there is no sharing and a
strategy of isolationism is deployed, these inequalities in terms of
the environment and development will harm the general interest
and, in so doing, the progress of humanity: reciprocal sharing
is therefore an imperative for common progress, which can only
be achieved if there is a better distribution of means and resources
in the world.

In this sense, insofar as the satisfaction of the general interest
(that of humanity) requires the satisfaction of a private interest
(that of the initial user) to ensure that the provider’s interest is not
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harmed, the sharing norm intervenes to even out the relationship
that is established between these first links in the chain. The law
is familiar with this kind of process, since it contains several
mechanisms designed to reconcile individual and collective
interests, such as expropriation, works falling into the “public
domain”, and the provision of data on inventions in the field of
intellectual property. With specific regard to the mechanism aris-
ing from the Convention on Biological Diversity and its Nagoya
Protocol, the agreement of willingness enables the definition of
the providers’ and users’ rights and obligations based on a quid
pro quo rationale, or a “give and take” mechanism: the provision
of the resource corresponds to a sharing of the benefits resulting
from its utilisation. The aim is to distribute environmental
resources as well as “developmental” resources.

This idea is central to the sharing norm for resources under juris-
diction. Almost the same principle applies to resources beyond
national jurisdiction, i.e. those in the International Seabed Area and
the high seas *! although different parameters must be considered.
The very idea that biopiracy could exist in these areas may be
surprising, since in these places, everyone is free to “reserve”
resources for themselves, without harming any particular entity.
Nevertheless, in practice, the reservation capacities correspond
to levels of development; it was noted in 2011 that “10 States
account for about 90% of patents on marine genetic resources”.*>
This means that the open-access regime leads to the enrichment
of the most highly developed nations, which are able to exploit
these “common” resources and appropriate them in an exclusive
manner, while the underdeveloped nations are condemned to a
state of creative inertia. Such a situation, which exacerbates the
inequalities and development capacities, is therefore likely to
harm the least developed States, and consequently, their popula-
tions. In this case, it is quite reasonable to add a fifth concrete
hypothesis of biopiracy to those previously mentioned: biopiracy
occurs when resources beyond national jurisdiction are appropriated

21 Convention on the Law of the Sea, Montego Bay, 10 December 1982, UNTS,
vol. 1834, p. 3, No 31363.

22 UNGA, Oceans and the Law of the Sea. Report of the Secretary-General, 29
August 2011, doc. 1/66/70/Add.2, item 168.
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without sharing the benefits derived from their utilisation, or when
the established norms in this area are not respected.*®

The basis or bases for sharing then emerge(s). The legitimate
question of why resources, both under and beyond jurisdiction,
the benefits derived from their utilisation, and their utilities
should be shared, can be answered in the following manner: the
environment is a common good (PEYEN, 2018: 65 et seq.) In a con-
text of unequal distribution of natural resources and unequal
development capacities, it is in humanity’s interest for everyone
to benefit from these utilities.

Conclusion

In short, biopiracy is a complex phenomenon that occurs in
many places, contexts and forms, which means that before
describing any access to resources and their utilisation as an act
of biopiracy, the conditions in which it occurs must be clearly
identified. From this perspective, the decision to consider each
case individually, made by the authors of the Convention on
Biological Diversity and the Nagoya Protocol — who managed to
comprehend this elusive phenomenon without naming it — holds
considerable promise as the best way to help satisfy the interests
at stake. By allowing the different stakeholders to appropriate the
sharing mechanism, notably through recourse to the contractual
arrangement, these texts enable the adoption of an appropriate
response to each situation in which resources are brought into
circulation; in so doing, they suggest that the keys to the inter-
pretation of sharing are individually applicable and specific,
rather than transposable and common.

With regard to the ideological foundations of resource sharing,
utilitarianism, solidarism and egalitarianism form a solid triptych
that helps us understand the validity of the rules that have been

23 See the ongoing discussions on the future access and benefit-sharing regime
for these areas. Information available online from the website of the
Intergovernmental Conference on Marine Biodiversity in Areas Beyond National
Jurisdiction: https://www.un.org/bbnj/.
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established, but also reflects the different dimensions and key
issues of biopiracy. As a result, while natural resources are sources
of utility and can contribute to the common good of humanity in
a world that is profoundly inegalitarian on the natural, human
and technological levels, and which is wrought by fierce compe-
tition, the issue of biopiracy reflects a society that is undermined
by instability, in which a satisfactory way to ensure harmonious
relationships between humans and natural resources, but also
between humans themselves, has not yet been found.

At the end of the day, the real issue concerns the sharing of
resources and their utilities in the world: the very issue that has
been unleashing passions for centuries.
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Chapter 6

Temporal aspects
of benefit sharing

Limitations
of the contractual tool

Anne ETIENNEY-DE SAINTE MARIE

To achieve its ambitious objectives, the Nagoya Protocol chose
a rather modest instrument: the contract. Modest, because a
contract manifests the agreement of individual wills, whereas
certain objectives of the Protocol — among them biodiversity
conservation — concern humanity as a whole. The contract may
also appear to be a somewhat derisory instrument since it applies
to a human time scale, whereas the Nagoya Protocol contains
long-term, or even very long-term objectives.

This is a bold gamble: the conservation of biodiversity, sustain-
able use of its components and fair and equitable sharing of
benefits are partly left to private will. In this respect, the Protocol
may be seen as a model of trust in human nature. Measured trust
or blind trust? Realism or naivety? On the one hand, past and
current events cast doubt upon the capacity of market forces to
contribute to a sustainable future. On the other hand, the contrac-
tualisation of law — a phenomenon that goes far beyond the scope
of the Nagoya Protocol — is based on the idea that negotiated
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agreements are better respected than enforced orders.! Furthermore,
the Protocol does not completely abandon genetic resources and
traditional knowledge to the vagaries of freedom of contract.
While the contracting parties are left to negotiate the details of
the agreement, their wishes must conform to the principles set
out in the Protocol, which will be implemented by the States.

The temporal element then becomes a central concern. The con-
tractual instrument can only be effective in ensuring biodiversity
conservation and benefit-sharing if many more contracts are
signed in the future. For this to happen, the rules governing the
contract must be attractive, or at the very least, not be repellent and
not discourage users of genetic resources from their utilisation.
The adaptation of this system to the needs of economic agents and
the legal certainty that it offers are particularly decisive consider-
ations. However, the Convention on Biological Diversity and the
Nagoya Protocol use concepts that are sometimes novel and some-
times unclear, especially the notions of prior informed consent,
the utilisation of genetic resources and the fair and equitable
sharing of benefits. The temporal element, which is inherently
difficult to control, is doubly central to these notions. On the one
hand, the contract is by its very nature an act of foresight, of
taking control of the future, if only because it determines the
services to be performed. This control over time proves to be
particularly problematic for the contract of utilisation and sharing:
the contract must define the permitted uses of the genetic
resource and traditional knowledge, even though these future uses
are largely unforeseeable. Similarly, how can one define the fair
and equitable sharing of benefits that are as yet unknown? On
the other hand, the contractual notions arising from the Nagoya
Protocol remain vague, notably because they seek to reconcile very
diverse national legal traditions. States will therefore be required
to transpose these concepts into their domestic law, while seeking
to strike a balance between flexibility and certainty, both of
which are essential to the attractiveness of the contract system.

1 This is reflected in particular by the increasing number of “Grenelle” debates
(on the environment, integration, and domestic violence): see, among many
other references, GERARD Ph., OsT F., VAN DE KERCHOVE M. (dir.), 2002 — Droit
néqgocié, droit imposé? Brussels, Facultés Universitaires Saint-Louis.
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However, the legislator cannot foresee everything, especially
since the uses of genetic resources and the benefits derived from
them vary greatly from one sector to another. The work on
delimiting and clarifying the concepts stemming from the
Nagoya Protocol will therefore need to continue over time through
case law, as litigation arises. As uncertainty is detrimental to legal
certainty, and legal certainty is one of the objectives of contract
law in general and of the Nagoya Protocol in particular, national
bioprospecting contract systems will therefore take some time to
become truly attractive if they ever actually do so. The uncertainty
of the contractual system will especially concern the temporal
aspects of the contract on utilisation and sharing. Indeed, the
highly unusual temporality of this contract, relating to future and
largely indeterminate uses and benefits, makes it very difficult to
transpose the temporal concepts of normal contract law, which
has been developed and then refined by case law and the courts
over a very long time. In the meantime, the parties to the contract
of utilisation and sharing will have to cope with the uncertainties
arising from the two temporal aspects mentioned above: the
ambiguities of the rules governing the contract and the vagaries
of time that the contract seeks to control. The main difficulties —
but not all of them given their large number — associated with the
relationships between time and contract on utilisation and sharing
can be identified as occurring at two levels: in the conclusion of
the contract, and in its content.

The conclusion
of the contract

The temporal element may constitute an obstacle to the conver-
gence of the wills forming the contract, first of all because time
is partly a cultural and an individual phenomenon: there may be
a divergence between objective time and subjective time.
Secondly, two legal acts — prior informed consent (PIC) and
mutually agreed terms (MAT) — each with its own temporality —
exist side by side in the Nagoya Protocol. Their chronology may
therefore be problematic.
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Objective time
and subjective time

Legal time is necessarily objective time, the only form that can
apply to the design and application of the abstract norms which
are the rules of law. However, subjective time — time as it is actu-
ally experienced — varies according to each individual and each
society, and necessarily influences economic operators. The user
of the genetic resource or traditional knowledge will often be
under the sway of economic time, and of the need for speed that
permeates business life, whereas the provider’s behaviour should
be more focused on the long term, and on the sharing of benefits,
without taking account of cultural differences in the perception
of time.

For users, the speed of the procedure for accessing resources and
knowledge will contribute to the attractiveness of national rights,
especially in competitive situations in which the genetic resource
is located in more than one country. Examples that immediately
come to mind include the reasonable period of time for prior
consent as stipulated in Article 6(3) of the Protocol, differentiated
procedures for access to genetic resources, e.g. in order to speed
up access for non-commercial research,> and the importance of
procedures for determining who should give the required consent,
especially in the case of indigenous and local communities,
which will save users a lot of time.

The users’ need for speed can also complicate negotiations with
providers, who do not necessarily have the same individual or
collective representations of time?* (HIRSCH, 2016). This may lead
prospectors to abandon their projects or obtain resources from
another party, i.e. they may break off negotiations because they
consider them to be taking too long, or that the flowering period
has passed. In the event of a breakdown in negotiations, most
legal systems recognise that the disappointed party may claim

2 Such as the declaration and authorisation procedures provided for by the
Environment Code (Art. R.412-12 &s. and R412-18 &s).

3 See, inter alia,. HIRSCH Th., 2016 — The time of societies: from Emile Durkheim
to Marc Bloch. Paris, L'Harmattan.
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compensation from the party that broke off the negotiations if
this breakdown was wrongful. For contracts on utilisation and
sharing, the difficulty that arises would therefore be to determine
whether behaviour that results from a cultural perception of time
can really be qualified as wrongful.

Distortions related to subjective time may even cast doubt upon
whether a contract has actually been concluded. In principle,
in most legal systems, the actual time frame inherent to the
formation of a contract, and particularly to negotiations, is
abandoned in favour of a fictitious instantaneous exchange of
consents. This is known as contracting “at first sight”. National
judges should therefore base the contract date on the moment
at which the written contract was signed. Conversely, in some
customary legal systems, the conclusion of a contract is linked to
the performance of a ritual, which is necessarily of a long-term
nature. If the written contract is signed without the performance
of the ritual, has the supplier really understood the meaning
of signing the contract? Did he really give his consent? The risk
of undermining contracts that is raised by these questions is
easy to imagine, and could lead to users facing the threat of legal
action to annul the contracts on grounds of lack of consent or
vitiated consent.

PIC and MAT:
what is the chronology?

Another set of time-related difficulties specifically arises as a result
of the contract formation process under the Nagoya Protocol,
which appears to require a certain chronology of operations.
Articles 5 and 6 of the Protocol distinguish, on the one hand,
between the utilisation and sharing of benefits, subject to mutu-
ally agreed terms, i.e. a contract, and on the other hand, the prior
informed consent of the provider to authorise access to the genetic
resource. There would therefore be two distinct and consecutive
legal acts: first the contract on utilisation and sharing, and then the
access authorisation. This chronology may be surprising: consent
to access is presented in second place, whereas it is logically a
prerequisite to the use of this resource and to the sharing of the
resulting benefits. Moreover, Article 1 of the model sharing contract
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arising from the Order of 13 September 2017* adopts a different
presentation than that found in the Protocol. Here, the contract
has a dual purpose: first, authorising access to the resource, and
second, governing utilisation and the sharing of benefits.

Nevertheless, the chronology adopted by the protocol is far from
devoid of logic and even appears to be consistent with the doubly
pleonastic term of “prior informed consent”. This is because, on
the one hand, consent to a legal act is a prerequisite prior to the
performance of the obligations resulting from that act, and on the
other hand, consent only really exists if it is given in full knowl-
edge of the facts, but not if it is given under the influence of an
error or deceit. The cumbersome nature of the expression reflects
the need to reinforce the quality of consent, and therefore of the
information on whose basis it is given. In order to protect the
provider in its decision to grant access to the resource, this
provider must be aware of the utilisations and benefit-sharing
arrangements that will arise from such access. In other words, an
access authorisation could not be granted in an informed manner
if the terms of utilisation and sharing had not already been
agreed upon. In practice, of course, the two legal acts may be
concurrent and combined in a single instrumentum, as provided
for, inter alia, by French law.

The difficulties that may arise from this chronology of two legal
acts should be underlined. For example, if an access authorisa-
tion were to be ultimately denied, the contract would be neces-
sarily rendered null and void, since it would be impossible to
make use of the resource. Nevertheless, denial of access, as well
as an excessive delay in issuing an access permit after reaching
an agreement on the utilisation and sharing of benefits, could
also be viewed as a breach of contract. For example, an excessive
delay in authorising access could lead to the provider being
held liable and obliged to compensate for damage caused by the
delay in using the resource or by the inability to obtain samples,
if this activity is subject to temporal constraints (e.g. seeds,
flowers, etc.).

4 Under Law No 2016-1087 of 8 August 2016 for the Reconquest of
Biodiversity, Nature, and Landscapes (Law on Biodiversity).
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The content
of the contract

While time poses various problems in relation to the conclusion
of the contract on utilisation and sharing, it creates just as many,
if not more, difficulties with regard to the content of the contract.
It is no longer simply a matter of overcoming current difficulties,
but of foreseeing and resolving those linked to the vagaries of the
future. This makes it difficult to define the utilisation of the
genetic resource and the sharing of benefits, both of which, by
definition occur in the future and are largely unpredictable.

Defining future utilisation

Since the main purpose of the contract is to authorise the utilisa-
tion of a genetic resource or traditional knowledge, the duration
of this use is obviously a key element: the value of this use varies
according to whether it is authorised for one, ten or twenty years,
for example. The difficulties associated with subjective time,
which have already been mentioned with regard to the formation
of the contract, could also apply here.

Another problem may be posed by the dissociation of access
authorisation and the contract of utilisation provided for by the
Nagoya Protocol. Since they are envisaged as two separate legal
acts, their duration may also differ: access may be granted for a
short period of time when the period of utilisation is much
longer. For example, if a single specimen collected were to perish
due to a special case such as fire, then utilisation would no
longer be physically possible. Therefore, could the user invoke
the termination of the contract if a new access authorisation were
not granted? In essence, the question is whether the contract is
for the utilisation of the genetic resource as interpreted in the
abstract sense, or solely on the basis of the concrete specimen
collected by the user. Conversely, the question of what happens to
the specimen when the term of utilisation of the genetic resource
has expired also arises, unless it is specified in the contract. Is the
user required to return it to the provider or simply destroy it?
The issue at stake is once again the link between the access

®
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authorisation and the contract of utilisation: logically, the sole
reason for the existence of the authorisation is the prospect of the
intended use.

The main difficulty is likely to arise when the parties have not
agreed upon the term of the utilisation of the genetic resource or
traditional knowledge. It should also be noted that, while French
law governs the term of access to the resource,’ it remains silent
on the term of utilisation. Of course, this duration inevitably
varies according to the intended use, and depends on the sector
of activity, but it is nonetheless surprising that Article 5 of the
contract, entitled “Term and termination” merely provides for
the effective date of the contract, without even asking the parties
to specify its duration.

Where the term of use remains indefinite, an initial solution would
be to apply ordinary contract law in order to enable either party
to terminate the contract unilaterally and at any time, subject to
providing reasonable notice. However, this solution seems difficult
to apply in the context of the utilisation of genetic resources. For
example, a situation in which the provider is able to terminate a
contract when the user has already made significant investments
in the use of the resource seems inconceivable. More generally,
the solution would be contrary to the Nagoya Protocol’s aim of
increasing legal certainty, even if a notice period were respected.
Giving the user six months, one year or even two years’ notice
would be insufficient, considering the time required for research
and development based on genetic resources.

Another solution could be an implied term, inferred by a judge
from the intended use of the genetic resource. However, not only
are the terms of contracts rarely set by judges, such a practice
would also assume that the utilisation does have an intrinsic
duration, which does not apply to basic research or to the conser-
vation of a specimen by a museum, for example.

Should we therefore assume that the resource could be used for an
unlimited period of time if the contract does not specify any term?
This could be seen as contrary to the prohibition of perpetual

| 5See Art. R424-13, 5°, and, in fine, R412-22, of the French Environment Code.
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commitments, which is even a principle of constitutional value
in French law. The user would be obliged to share the benefits
indefinitely, but it could be argued that this would only be fair
compensation for its right to utilise the resource indefinitely. As
for the provider, it would be obliged to tolerate the utilisation of
its resource indefinitely, which raises the question of the nature
of the right to utilise the resource. As in the case of literary and
artistic property, a distinction must undoubtedly be made
between the material good that is the specimen collected — such
as a drawing, painting or sculpture — and the immaterial right
enabling the genetic resource to be used — such as the right to
reproduce the work. While an access authorisation could con-
ceivably assign a property right for the specimen to the user —
a right that is perpetual by its very nature® — it would be trickier
to interpret the right of use as a property right or even a real
right, i.e. a right relating directly to the genetic resource, without
the involvement of a debtor. The right of utilisation appears to be
a personal right, an obligation on the part of the provider, and the
contract of utilisation can be likened to a type of lease. However,
the obligations — particularly those incumbent upon the lessor —
are subject to the prohibition of perpetual commitments in order
to avoid any resurgence of the perpetual divisions of property that
characterised the feudal system. The reasons for this prohibition
can be found in the Declaration of the Rights of Man and of the
Citizen of 1789, which asserted that property is an inviolable and
sacred right, implying that it is plain and whole, in contrast to
the feudal system.

The question is therefore whether there are also grounds for
prohibiting the perpetual utilisation of genetic resources. On the
one hand, the Convention on Biological Diversity marked a
paradigm shift: genetic resources are no longer treated as a com-
mon heritage, but are on the contrary subject to national
sovereign rights. Authorising perpetual use of the resource by
a third party, if the contract does not specify the term of utilisation,
could therefore be considered contrary to this sovereignty. On

6 See the questions raised above concerning the fate of the specimen after the
expiry of the period of use.
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the other hand, it may seem inconsistent to impose a time limit
on the use of genetic resources by applying the prohibition of
perpetual commitments, given that the Nagoya Protocol aims to
promote access to genetic resources, and in so doing, to facilitate
their use and the sharing of benefits.

This difficulty relating to the term of utilisation is ultimately
symptomatic of a more fundamental and even more delicate
question: that of the conventional definition of utilisation. As has
been pointed out, the contract is an act of foresight, and the
particularity of the contract under the Nagoya Protocol is that it
relates to a future utilisation that is not always foreseeable, or
that may vary in the future, as in the case of research. Indeed,
Article 2(c) of the Protocol, rather than containing a list of
specific utilisations, retains an open-ended definition in which
genetic resources are utilised to conduct “research and develop-
ment activities on the genetic and/or biochemical composition
of genetic resources”. The contract must obviously define the
utilisation precisely, otherwise consent would not be truly
informed. It should be noted that the Bonn Guidelines,” rather
than promoting a positive definition of utilisation that could set
these uses in stone, instead urges parties to envisage “Any limi-
tations on the possible utilisation of the material”.® A negative
definition of utilisation seems more flexible, since it can encom-
pass all uses that may occur in the future, other than prohibited
uses. Of course, there is nothing to prevent the parties from
opting for a positive definition of utilisation, but in that case they
would be urged to include a “change of intent” clause, stipulating
that the contract terms may be renegotiated in the event of a
change of utilisation.’

7 Adopted in 2002, the Bonn Guidelines are voluntary and are intended to assist
States with the implementation of the access and benefit-sharing procedures
provided for by the Convention on Biological Diversity.

8§.44b).

9 See Art. L. 412-6, in fine, of the Environmental Code, for the notion of “new
utilisation”.
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Defining benefit sharing

The difficulties associated with the unpredictability of the future
are also apparent when it comes to establishing a contractual def-
inition of benefit sharing. Two points are especially problematic:
the timing and the balance of benefit sharing.

Regarding the timing of benefit sharing, this raises the question of
how to define the operative event for benefit sharing, since it may
be an uncertain event in the future. Ideally, national legislators
should endeavour to answer this question. A decision is also
required on whether there is a need to compensate the provider
solely for the use of the resource. In other words, is the utilisation
alone a benefit to be shared, or must it necessarily lead to concrete
results? Article 5(1) of the Protocol and Article 15(7) of the CBD are
not very explicit. The latter, by providing for “...sharing, in a fair
and equitable way, the results of research and development and the
benefits arising from the commercial and other utilisation of genetic
resources”, could be interpreted as limiting benefit sharing to the
results of utilisation only.'® On the other hand, the example of the
conservation of the genetic resource by the user demonstrates the
extent to which this strict interpretation of benefits can be reduc-
tive: surely conservation itself is of benefit to a museum?'* However,
if the mere utilisation of a resource requires the sharing of benefits,
the question is whether it is subject to an obligation or whether it
is merely an option for the user. For example, if the user collected
a specimen but never utilise it, would benefits still be due? And
if so, how could they be measured, if benefits for the conservation
of the resource alone were not defined in the contract?

As for the concrete results that may be generated by utilisation,
they are obviously intended to be shared. The focus of the difficulty

10 The same ambiguity is found in French law: see Art. L412-4, 3°, of the French
Environmental Code, which defines benefit sharing as “the fair and equitable
sharing of benefits arising from the utilisation of genetic resources and associated
traditional knowledge, defined as the results of research and development”
(our italics).

11 For example, see Art. R412-12 of the French Environmental Code, which
provides for benefit sharing when genetic resources “are utilised for conservation
purposes in a collection”.
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now changes: since these benefits are merely potential, in that
they depend on research carried out by the user, the problem
relates to the role of time in the balance of sharing. How can we
provide for a fair and equitable sharing of benefits such as a
scientific discovery or the filing of a patent, which are not yet
known when the contract is entered into? The contract may at
least be partly described as an aleatory contract, i.e. a contract in
which the performance of one of the parties depends, in terms of
its existence or consistency, on an uncertain event, as in the case
of insurance or lifetime annuities. In other words, sharing will
only occur if results are obtained (random event), but the
method of sharing provided for in the contract must be equitable.

There is no real difficulty where the national legislation itself
determines benefit sharing. This is partly the case in French law,
which defines a maximum percentage of 5% of the annual world-
wide sales before tax and other income derived from products or
processes obtained from the genetic resource.!> On the other
hand, if the law remains silent, could one of the parties apply to
the courts for the annulment of the contract on grounds of
inequitable benefits if the contract provides for a lump sum
rather than a percentage of the volume of sales of the derived
product, or if the percentage assigned to the traditional knowledge
in question is too low compared to the percentage assigned to the
resource by the contract, for example? The question is therefore
whether fair and equitable sharing is a genuine condition for the
validity of the contract, merely an objective, or — dare we say it —
wishful thinking? It is probably merely an objective, particularly
in view of the choice of the terms “fair” and “equitable”, which
have no precise legal value (rather than “imbalance of benefits”,
for example), or the fact that Article 5(1) of the Protocol states,
in fine, that “Such sharing shall be upon mutually agreed terms”,
which relates solely to the parties’ wishes. More generally, weak-
ening contracts by requiring them to be objectively balanced —
when it is particularly difficult to measure the value of an outcome
that is both uncertain and unpredictable — would be contrary to
the Nagoya Protocol’s objective of ensuring legal certainty. Judges

| 12See Art. L412-8, V, of the French Environmental Code.
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could therefore rely on the legal mechanisms of domestic law to
ensure a minimum balance in the contract. Such mechanisms could
perhaps be used to good effect by exercising greater vigilance
over bargaining power and the quality of the provider’s consent.

This approach could also resolve a final difficulty: that of the
imbalance in the contract, not from the moment of its formation,
but due to subsequent changes in circumstances. Examples include
the discovery of commercial potential when the agreed utilisation
is non-commercial, or the extinction of a species, which would
increase the value of a specimen added to a collection. Of course,
the parties are strongly advised to include a renegotiation clause.
Failing this, most legal systems provide for a mechanism allow-
ing the judge to revise or terminate the contract in the event that
the performance of the contract becomes excessively onerous for
one of the parties due to unforeseeable changes in circumstances.
Is the reference to fairness and equity of sharing in the Protocol
likely to encourage judges to extend this mechanism to the case of
a contract becoming less advantageous to the provider, on grounds
of the duty to perform in good faith, for example?

Conclusion

Examination of the different points of contact between time and
the contract of utilisation and sharing reveals the extent to
which the success of the Nagoya Protocol is dependent upon the
contract — and therefore upon the wishes of resource providers
and economic operators — but also, and above all, upon national
legislation. Increasing the number of contracts, which is the only
way to achieve the Protocol’s objectives, will certainly depend
upon changes in mentalities, power relations and economic issues.
It will also require each State to develop a contractual system that
is both flexible and secure: in short, a system that is sufficiently
attractive to deter biopiracy. It also assumes that this legislative
effort will be common to all States, so that users do not system-
atically turn to those that have imposed no regulation, or which
have implemented regulation that is insufficient in relation to the
protocol. The gamble of using the contract as a vehicle to promote
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the protection of nature could then pay off, but for how long? A
contract-based system of biodiversity protection is the product of
an anthropocentric approach to nature as a legal subject, in this
case the subject of a contract. This approach may already seem
outdated at a time when some legal systems have already granted
legal subject status to certain components of nature or to ecosys-
tems such as the Amazonian forest or the Ganges river.



PIC: a tool
for empowering
indigenous peoples

Philippe KARPE

Prior informed consent — PIC — must be obtained from the com-
petent authority designated by States which are parties to the
Nagoya Protocol. In fact, this PIC is often inseparable from the
Mutually Agreed Terms (MAT) contract analysed by Anne
Etienney-de Sainte Marie.

A very different question arises when PIC is asserted as a means
of empowering indigenous peoples and local communities.

Indigenous communities hold their own specific right: the right
to free, prior and informed consent. This right is enshrined in
various international texts, both general and specific, of declara-
tory or mandatory scope, which do not fall under the same
regime and do not have the same force. This right is enshrined in
international conventions, then it is binding upon States. It could
even be considered as having international customary value.

This particularly concerns:

— the United Nations Declaration on the Rights of Indigenous
Peoples;

— the Indigenous and Tribal Peoples Convention (ILO Convention
169), International Labour Organisation;



NATURE IN COMMON. BEYOND THE NAGOYA PROTOCOL

— the World Bank Operational Manual, OP 4.10: Indigenous
Peoples;

— the United Nations Convention to Combat Desertification in
countries severely affected by drought and/or desertification,
particularly in Africa;

— the Convention on Biological Diversity.

On the basis of these texts, and despite differences in the terms
used! and the fields concerned (land, heritage, governance, edu-
cation, etc.), we can attempt to establish a general and common
description of the right to free, prior and informed consent.

Consent: Consultation and participation are essential aspects
of consent. Consultation must be carried out in good faith.
Consultation requires time and an effective system of communi-
cation between the interested parties. Consent to any agreement
should be interpreted as reasonably understood by indigenous
peoples.

Free implies the absence of any coercion, intimidation or manip-
ulation.

Preliminary implies that consent has been sought sufficiently in
advance of any authorisation or commencement of activity, and
that the time frames required for the consultation and consensus-
building processes specific to indigenous peoples have been
respected.

Enlightened is a more difficult term to define, and assumes access

to information covering (at least) the following aspects:

— the nature, scale, changes, reversibility and scope of any proposed
project or activity;

— the reason(s) or objective(s) for the project or activity;

— their duration;

— the location of the areas concerned;

— a preliminary assessment of likely economic, social, cultural and
environmental impacts, including potential risks and the fair and

1 “Consultation” instead of “consent”, “adhere to” or “support” instead of
“consent”, recognition or non-recognition of a veto right specifically for indige-
nous communities...



PIC: A TOOL FOR EMPOWERING INDIGENOUS PEOPLES

equitable sharing of benefits, taking into account the precau-
tionary principle;

— personnel who may contribute to the implementation of the
proposed project (including indigenous peoples, private-sector
personnel, research institutes, government officials and others);

— possible procedures associated with the project.

Other questions arise concerning time frames, the persons autho-
rised to give consent, procedures and mechanisms.

At what point should consent be involved in a decision-making
process? Free, prior and informed consent should be sought suffi-
ciently in advance of the start or authorisation of activities, taking
account of indigenous peoples’ specific decision-making processes,
for the assessment, planning, implementation, monitoring, evalu-
ation and termination phases of any project.

Indigenous peoples should be able to participate through their
own freely chosen representatives and their customary or other
institutions. Information should be accurate and presented in an
accessible and understandable manner, including in a language
that indigenous peoples can fully understand. The dissemination
of this information should take into account the oral traditions
of indigenous peoples and their languages.

As a basic principle of consent, all parties must have equal oppor-
tunities to discuss any proposed agreement or project, i.e. equal
access to financial, human and material resources in order to enable
communities to engage in detailed and effective discussions in the
indigenous language(s), as appropriate.

Mechanisms and procedures should be put in place to verify the
proper application of the principle of free, prior and informed
consent, its forms, and its legal value, in such a way as to prevent
it from becoming a mere formality. Monitoring and appeal mech-
anisms, including at the national level, and special joint-decision-
making bodies should be established.

Depending on the field, the issue to be addressed, or the national
legislation, consent may be interpreted as a veto right and a right
without limitations, or as a mere consultative power. How can
the rights of non-indigenous peoples be protected within this
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framework? Whatever the circumstances, if it is proven that the
criteria for consent have not been met, any consent given may be
revoked.

The right to free, prior and informed consent has at least three
specific characteristics that justify its special recognition. First of
all, it is a right that differs from other rights such as participation
or citizenship, etc. It is a right that is useful to the people, and
which allows them to benefit from and participate in development
projects rather than being subjected to them. Finally, it is a right
whose proper execution is required and verified in certain situa-
tions — in the framework of the Nagoya Protocol, of course — but
also in other cases such as eco-certification procedures.



Part 3

Rethinking
indigenous rights
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The concept of indigenous rights, as it emerges from the Nagoya
Protocol, provides an opportunity to confront theoretical
approaches with the testimonies and experiences of stake-
holders on the ground. Researchers in the field, biodiversity
managers, customary delegates all share their own experiences
from New Caledonia, French Guiana and Brazil. These three
zones are true biodiversity hotspots that are also home to many
indigenous communities, and were among the first to establish
systems regulating access to biodiversity and organising the
sharing of benefits.

In this third section we invite contributors to examine the
concept of indigenous rights, either by analysing the political
construction of the indigenous concept (see Chap. 7 and 8), or
from the perspective of traditional knowledge (see Chaps. 9,
10, 11), or else by highlighting situations where communities
have been involved in the implementation of the Nagoya
Protocol (see Chaps. 12, 13, 14).

The Convention on Biological Diversity frames the environment
as a nexus of conflicting interests to be debated in international
forums: the lived environment of local communities, the eco-
nomic stakes for industry, the geostrategic implications, and of
course the climate crisis, etc. We may well wonder whether the
adoption of a shared legal language and procedures, such as
the ABS system with its emphasis on obtaining prior informed
consent, is really capable of satisfying such divergent interests
and competing legitimacies. The notion of communities and
indigenous interests also needs to be seen within the regional,
national and international context of recognition for these
groups and their knowledge. The French Law on Biodiversity
of 2016 (see Focus 3) thus adopted the term communautés
d’habitants to refer to those people possessed of “associated
traditional knowledge.” The roles assigned to such people by
environmental policies rarely, and only then imperfectly, take into
account the diversity of their history and their circumstances
within modern Nation States. Their right to participate in the
drafting of legislation concerning them, a right recognised by
international norms, is frequently overlooked.

®
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Nadia Belaidi illustrates the way in which environmental poli-
cies, and their concept of indigenous people, fall into a reductive
view of these peoples, defining their identity solely on the basis
of environmental practices, with reference to a way of life con-
sidered to be “traditional,” and failing to recognise their legal
personhood (see Chap. 7). Traditional knowledge is thus asso-
ciated with resources of which the national government
assumes ownership. Managing cultural diversity is closely
associated with the demands of managing biological diversity.
In the same spirit, Philippe Karpe, Sigrid Aubert and Alexis
Tiouka recount the prevarications of French legislators faced
with the task of giving both a name and a role to communautés
d’habitants involved in the ABS mechanism. They propose
abandoning the concept of indigenous peoples, arguing in
favour of a new vision of the law which does not view nature
as a mere source of assets to be exploited, but which is instead
informed by an idea of life in society, of the common weal,
which understands the importance of natural elements within
networks of exchange and reciprocity (see Chap. 8).

These two alternative approaches to the law, the anthropological
approach developed by Nadia Belaidi and the concept of “round
law” championed by Philippe Karpe, Sigrid Aubert and Alexis
Tiouka, are by no means at odds with the positivist approach
adopted by Loic Peyen and Anne Etienney-de Sainte Marie in
Section 2 of this volume. Nevertheless, where they do differ is in
their insistence upon the need for greater contextualisation to
get as close to the lived reality of the stakeholders as possible,
ideally with those same stakeholders taking a leading role.
Examples of this approach in action include recent efforts by
Canadian and Guianese indigenous groups to engage with the
dialogue between different legal systems in order to promote
the interests of their communities. This vision is founded upon
the capacity of each individual to engage with a continuously-
negotiated normative system, and respond to the events which
oblige societies to constantly adapt and evolve.

In a similar vein, Alexia Mandaoue explores the policies of
the government and Customary Senate of New Caledonia with
regard to access to genetic resources, while also evoking the long
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and often tragic history of the Kanak people, with reference to
the preamble of the Nouméa Accord (see Chap. 9). One of the
key challenges raised by the Nagoya Protocol is to fulfil hopes
for new partner relationships founded upon respect for indige-
nous rights. Can a legal text ever hope to satisfactorily address
centuries of injustice?

Reviewing the voluminous existing legislation dealing with
genetic resources, Laure Emperaire notes that it has not engaged
satisfactorily with the representations and status of these
resources among indigenous peoples, as well as their traditional
knowledge (see Chap. 10). She highlights the lack of a precise
definition of the concepts and categories used in international
instruments pertaining to agrobiodiversity, and illustrates their
inability to comprehend more subtle, gradual approaches to
managing plant resources. Guillaume Odonne and Damien Davy
then discuss the definitions used in the French law transposing
the Nagoya Protocol into national legislation, and propose the
concept of biocultural heritage as a tool for furthering efforts to
protect traditional knowledge associated with biological
resources (see Chap. 11).

These three authors, informed by their experiences in the field
in Guiana and Brazil, are united in their insistence upon the
diversity of knowledge and its manifestations. They illustrate
how their readings of local situations still struggle — in spite of
the scientific and ethical commitments and convictions of
researchers — to get to grips with local categorisations and
meanings attached to environmental practices and knowledge.
The Nagoya Protocol, with its tendency to view knowledge
simply as information on how to use resources, struggles to
fully recognise indigenous peoples and local communities as
actors responsible for the fate of their knowledge.

Tiffanie Hariwanari (see Chap. 12) and Raphaélle Rinaldo
(see Chap. 13) share their own experiences from the French
Guiana Amazonian Park, the first French territory to begin
experimenting with ABS back in 2006. Early adoption required
innovation, and the history of ABS in French Guiana has been
marked by tentative progress, conflicts between stakeholders,
the fall-out from the “Quassia Affair,” administrative obstacles,

®
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a lack of clearly-designated interlocutors and tensions between
this overseas territory and France’s central government, as well
as between the different groups that make up Guianese society:
Amerindians, Bushinenge, Creoles etc. The role assigned to
communities within the Amazonian Park and the creation of
the Grand Customary Council of Amerindians and Bushinenge
Populations, described by Karpe et al. in the preceding chapter,
illustrate not only the technical complexity, but also the intellec-
tual, political and institutional difficulties involved in making
sure that the voices of those most affected are heard. The local
and indigenous peoples in question are mobilising to ensure
that their aspirations, territorial rights and relationship to the
world at large are taken into consideration. They continue to
highlight the urgent need to overturn the centuries-old precedent
whereby the laws that govern their relationship to their natural
resources and their knowledge are dictated from afar by central
government, without their involvement.

Ana M. C. Euler recounts the rise of community protocols,
encouraged by the Nagoya Protocol, which give communities
themselves the opportunity to define how they wish to work with
anybody seeking access to their resources: researchers, commer-
cial prospectors or politicians (see Chap. 14). It becomes clear
that this exercise can reinforce or reinvigorate community
dynamics, channelling their demands. In such cases, genetic
resources provide a pretext for affirming and legitimating the
demand for recognition of their citizenship and their rights in
other areas of life: from land rights to access to education and
healthcare.



Implementation
of the Nagoya Protocol
INn France

Catherine AUBERTIN

The ABS system
established in the French Law
on Biodiversity

How can we ensure that genetic resources and their associated
traditional knowledge are used sustainably in France? How can
we share the benefits of such activities fairly and equitably? How
can we promote the involvement of users in the protection and
promotion of biodiversity? All questions which find (tentative)
answers in the ABS system, in place since 1July 2017* after being
announced in the 2016 Law on Biodiversity (Law for the
Reconquest of Biodiversity, Nature and Landscapes) which
served to ratify the Nagoya Protocol.?

1 https://www.ecologique-solidaire.gouv.fr/acces-et-partage-des-avantages-
decoulant-lutilisation-des-resources-genetiques-et-des-connaissances

2Law No. 2016-1087 of 8 August 2016 for the Reconquest of biodiversity, nature
and landscapes, www.legifrance.gouv.fr/jo_pdf.do?id=JORFTEXT000033016237
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The ABS procedures established in Section V of this law apply
to all persons seeking to access and use genetic resources on
French territory, on land or at sea, or associated traditional
knowledge held by communautés d’habitants. The communities in
question are defined as those groups who traditionally derive
their means of subsistence from the natural world, and whose
way of life has implications for conservation and the sustainable
use of biodiversity.

These procedures (requiring a simple declaration for uses of genetic
resources with no direct commercial intention, and an application
for authorisation in other cases) are designed to ensure that
prior, informed consent is obtained, including jointly-negotiated
conditions for the sharing of benefits derived from the use of
genetic resources or associated traditional knowledge: the French
ABS mechanism thus reproduces the fundamental principles of
the Nagoya Protocol.

The Law on Biodiversity identifies the Ministry for the
Environment as the administrative authority qualified to super-
vise these procedures. The law also envisages the possibility of
the overseas territorial authorities fulfilling this role, but at time
of writing none of them have requested this power. In certain
overseas territories, such as French Polynesia and New Caledonia,
ABS is governed by local regulations, and is thus not subject to
the procedures set out in the Law on Biodiversity.

International Recognised Certificate of Compliance (IRCC) are
issued by the Ministry for the Environment and registered at the
ABS Clearing House?, each containing specific benefit-sharing
actions to be adopted by users in favour of the territories from
which they intend to take resources and knowledge. These users
fall into multiple categories (research institutions, companies
from the cosmetic industry, food and agriculture firms etc.),
as do the projects they are pursuing (fundamental research,
commercial development of new cosmetic products, conservation
of traditional knowledge etc.).

3 https://absch.cbd.int/countries/FR — by September 2021, 499 IRCC were
registered.
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The Communautés d’habitants

The traditional knowledge held by communautés d’habitants can
only be used subject to a specific authorisation procedure, requiring
the prior, informed consent of the communautés d’habitants
involved, including negotiations to reach a benefit-sharing agree-
ment. The law states that benefit-sharing must directly benefit
communautés d’habitants.

The Decree of 9 May 2017* specifies that this system applies to
communautés d’habitants residing in Wallis & Futuna and French
Guiana. It also names the public legal entities responsible for
organising consultations and negotiating and signing benefit-
sharing contracts with users.

Some specificities

The French legislation hinges upon the notion of “new utilisa-
tions.” If samples are to be used in a research and development
project with commercial intentions, departing from the stated
purpose used to justify their original acquisition, then users are
subject to the same obligations which apply when accessing
resources in the field for the first time, and must negotiate the
rights to this material with the provider.

A further specificity introduced by the Law on Biodiversity is the
requirement for users applying for patents to submit documen-
tary evidence to the National Institute for Intellectual Property
(INPI) that they have complied with their obligations under the
Nagoya Protocol. This does not have any bearing upon the patent
application process, but it does allow for better traceability of
resources.

The law also sets the value of financial rewards and sanctions. A
maximum of 5% of the annual, global turnover (before tax) gen-
erated by products or processes obtained from genetic resources
subject to authorisation is payable to the French Biodiversity
Agency. A one-year prison sentence and a fine of up to €150,000

4 Decree No. 2017-848 of 9 May 2017 concerning access to genetic resources
and associated traditional knowledge, and the sharing of benefits derived from
their use.
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are the maximum penalties for using genetic resources or associ-
ated traditional knowledge without the necessary documents
specified in the European regulations. The fine may rise to
€1 million if the unauthorised use is for commercial development
purposes.

European regulations
for compliance
with the Nagoya Protocol

The Ministry for Research is, along with the Ministry for the
Environment, one of the two institutions with the authority to
implement the European requirements. The ministry performs
due diligence on projects receiving funding for research work
involving the use of genetic resources and/or associated traditional
knowledge; it also monitors applications to add collected materials
to the European Register of Collections. Collections listed on the
European register are supposed to provide all of the relevant user
documentation and information required by European Regulation
511/2014,’ but they remain responsible for ensuring the compli-
ance of their activities with the ABS legislation of the countries
from which the resources originate.

This involves the use of forms:

— for coordinators of research projects receiving funding from
outside their: a declaration submitted to the Ministry for
Research, certifying that due diligence has been performed,

— for heads of collections (on a voluntary basis): a declaration
submitted to the Ministry for Research, requesting that their
collections be added to the European register.

| 5 https://eur-lex.europa.eu/eli/req/2014/511/0j



Chapter 7

Managing cultural
diversity to manage
biological diversity

Ingenous rights
and State sovereignty
over biodiversity

Nadia BELAIDI

The international negotiations on biological diversity underwent
a number of shifts. Several authors have pointed out that,
although they were included in the preparatory work for the
Convention on Biological Diversity (CBD), “the diverse expres-
sions of the relationship between humans and nature,” were
removed from the final text. Biological diversity is now defined
in Article 2 of the CBD as the “variability among living organisms
from all sources including, inter alia, terrestrial, marine and other
aquatic ecosystems and the ecological complexes of which they are
part: this includes diversity within species, between species and of
ecosystems.” In the discussions on Article 8j of the Convention,
which is devoted to traditional knowledge, this biological approach
was narrowed to focus on genetic resources, a central pillar of the
Nagoya Protocol. Based on the objective of benefit-sharing, the
management of cultural diversity appears to us to constitute a
modality for the management of biological diversity. We seek to
illustrate this through the example of the transposition of the
term “indigenous people” into the French Law on Biodiversity of
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2016 (see Focus 3).! The use of “indigenous” as a category in
international law helps to adapt legal systems to reduce legal
insecurity.> Nevertheless, in the field of biological diversity,
securing the rights of indigenous peoples is not the priority: the
objective is instead to frame the insecurity that the enunciation
of these rights creates for States.

Although the law carries social values, and in this respect, may
support and protect the recognition of the rights of indigenous
peoples, it also constitutes a set of techniques, methods and insti-
tutions designed to serve the interests of Nation States (and this
is the dimension which comes to the fore in the process of estab-
lishing standards on biological diversity, through the CBD and its
additional protocols such as the Nagoya Protocol).

We propose to look closely at the wording of this law, analysing
how it expresses its content in order to consider why it does so.
This is an intentionally teleological reading of the law, closely
concerned with the purposes that guide it. To address this question,
we adopt an analysis through law that combines anthropology,
semiotics, grammatical exegesis and psychological interpretation.
Through the social values it conveys, the law produced or
claimed as a normative whole is taken as a testimony or an
expression of a culture, its evolution and even its hybridisation.
Our aim is to examine the way in which social and cultural
values and practices are inscribed in the normative structures
and in the international institutional terminology: the way in
which principles, law and fundamental rights are enshrined in
legal texts (and the combinations and compromises this entails).
These are all legal and institutional ingenuities by different
actors, which call into question the term ‘indigenous’ and its evo-
lution in the sphere of law(s). A study of the negotiations leading
to the Convention on Biological Diversity and subsequent texts
demonstrates the extent to which “indigenous” has become a

1Law No. 2016-1087 of 8 August 2016 for the Reconquest of biodiversity, nature
and landscapes, www.legifrance.gouv.fr/jo_pdf.do?id=JORFTEXT000033016237

2 |egal security is a principle of law concerned with protecting citizens from
negative side effects, particularly with regard to the inconsistency or complexity
of laws and regulations, or the fact that they change too frequently (creating
legal insecurity). See PiazzoN (2009).
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category of strategic importance (I). In terms of its impact on the
principles and rights enshrined in national and international
legal frameworks, the way in which we talk about indigenous
matters has much to tell us about our understanding of the
biological diversity which governments — and particularly the
French government, in this case — are keen to protect (II).

“Indigenous people,”
a strategic categorisation

Indigenous peoples:
“cultural groups”

Now a global phenomenon, the demands of indigenous peoples
to have their rights recognised was taken up within the wider
United Nation system in the 1980s. The development of indige-
nous-specific standards was intended to fill a gap in the treaties
regarding the protection of collective entities whose members are
discriminated against.> The Special Rapporteur of the UN
Commission on Human Rights did attempt to formulate a list of
criteria to qualify indigenousness, without giving a definition, as
the “natives”

themselves were opposed to it: historical precedence in a given
territory, experience of conquest or colonisation, non-dominant
status and a claim to identity. Set in a broader context of colonial
compensation and reconciliation, invoking human rights with
regard to indigenous issues has firmly established the connection
between recognition of these rights and reparations (MARTINEZ
CoBO, 1986-1987). While “indigenous peoples” are thus supposed
to be identifiable by a number of shared characteristics — territory,
language, history or culture — and a desire to preserve their
collective identity (self-identification), the term ‘indigenous’ has
come to be associated with issues of dominance and economic
marginalisation rather than with any connection to the land.

| 3Leading to talk of a “new” indigenous debate (FRiTz et al., 2005).
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In this respect, cultural rights have become primarily a means
of ensuring that members of indigenous groups do not suffer
discrimination in relation to majority groups.

In parallel, the term “indigenous” has come to be associated
primarily with certain cultural practices and lifestyles (hunting,
trapping, itinerant agriculture, transhumance), considered to be
representative of groups living on the margins of dominant soci-
eties (SCHULTE-TENCKHOFF, 2016). Traditional knowledge and
relationships to nature are thus regarded as elements of identity,
frozen in time and determining the lived experiences, practices
and future perspectives of individuals. This orientation has been
boosted by the fact that governments are well aware of the ambi-
guity of the notion of “indigenous people” and are wary of the
emergence of new forms of sovereignty to rival their own
(LENNOX & SHORT, 2016). Since present-day indigenous groups
are descendants of peoples with whom the colonial powers came
into contact during the phase of conquest, governments have
tended to overlook historic rights in favour of identity-based
rights associated with ideas of protecting natural heritage. The
lengthy debates over terminology, which were a major feature of
the negotiations leading to the Convention on Biological
Diversity, are testament to this attitude (HERMITTE, 1992;
HERMITTE et al., 2006).

Certainly, focusing on the rights of indigenous peoples helps to
emphasise the forms of protection which should be available in
situations where affiliation with a specific cultural group is a source
of injustice and inequality. However, by ascribing these rights to
the individual members of a group (collective rights) — and not
to an entity composed of individuals (rights of the collective) —
there is a risk that indigenous people’s rights may prioritise the
affirmation of individual rights over the recognition of collective
rights. This configuration consigns the rights of indigenous peoples
to minority law, where only the rights of those in the minority are
protected, while the rights of the minority itself continue to be
neglected (KOUBI & SCHULTE-TENCKHOFF, 2000).

Framing the recognition of collective rights within the liberal
paradigm of rights is conducive to a greater emphasis on the indi-
vidual, social and cultural rights arising from specific interests
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associated with group affiliation and identity (GIGNAC, 1997).
The politics of recognition deal not with communities, but instead
with individuals, their rights and autonomy. Collective rights are
thus legitimised from the individual perspective. Group identity
is treated as an individual attribute, and championed as such in
the international texts. The handling of cultural diversity, which
is a matter of respect for fundamental rights and freedoms, is
reduced to a matter of individual specificity.

As such, the rights extended to indigenous peoples do not pro-
mote the rights of communities in and of themselves, but rather
the rights of individual citizens belonging to “cultural groups,”
(KYMLICKA, 1989) in which individuals are conscious of their
identity as grounds for laying claim to specific rights.

The rights of indigenous peoples:
individual rights to be claimed

Since there is no recognition of “cultural groups” as being
defined by the regulations which govern their shared existence
within a specific territory, the rights afforded to them are part of
a procedural approach. The claim to a right to its own institutions
in accordance with the group’s traditions is transformed into
requests to the State for resources or facilities to practice or keep
traditions alive, such as education in indigenous languages or the
protection of designated territories. This understanding of
indigenous rights, which now informs many international poli-
cies and agendas, turns social groups into pressure groups, while
also reducing expressions of pluralism into a claims procedure —
which must be formulated in the language of individual rights.
Social groups must adopt this normative language and adhere to
the values of legal liberalism in order to gain recognition. It is
therefore the majority group that unilaterally defines the terms
on which otherness is to be discussed (REITZ & BRETON, 1994).
From the outset, this procedure excludes all approaches
informed by alternative visions of democracy, rooted in different
definitions of society. Moreover, to find one’s place in this process
of claiming rights, one must position oneself as a victim in order
to be heard and recognised. Identities and cultures are constantly
evolving, but the legitimacy of claims, in this system, is deter-
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mined by their adhesion to an identity frozen in time. In this
context, groups seeking reparations for injustices rooted in the
past, particularly the colonial era, may be tempted to fix their
identity primarily in that past in order to legitimise their
grievances. Since the mechanism of recognition is partly made up
of social, cultural, economic and political processes, social
norms, languages and manners are tools for those seeking recog-
nition (YOUNG, 1990). The law is one such medium. It is the
bearer of social value — supporting and protecting such values —
but it is also a strategic tool.* Reaffirming the primacy of human
rights and their liberal interpretation,’” and in doing so excluding
claims of a collective nature from the recognition of indigenous
peoples, the categorisation of traditional populations appears to
be a powerful technique to conceptualise identity, difference and
otherness. Talking about others, defining what makes them
other, is a manner of neutralising and limiting their powers,®
allocating rights according to criteria determined by the majority.
The French notion of “communauté d’habitants” provides an
excellent example of this process in action.

“Communauté d’habitants”
and biological diversity

Deciding who is indigenous...

In French law, a communauté d’habitants is defined as a community
“which traditionally derives its means of subsistence from the nat-
ural world, and whose way of life has implications for conservation
and the sustainable utilisation of biodiversity.”” This represents

4 Authors talk of “legal strategies (OST & VAN DE KERCHOVE, 1992) or “legal
astuteness” (BAGLEY, 2008).

5 Although human rights may have their equivalents in other cultures; see also
the notion of “homeomorphic equivalent” (PANIKKAR, 1984).

6 On this point, see also M. Foucault, Discipline and Punish: The Birth of the
Prison, where subjectivation of prisoners may serve to transform them into
objects of control, particularly through legal processes (Foucault, 1975).

7 Art. L.412-4-4° of the Environment Code; Art. 37 of the 2016 Biodiversity Act.
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the French transposition of the notion of “indigenous and local
communities” found in the Convention on Biological Diversity
and the Nagoya Protocol (see Focus 3). Why, then, did the French
government decide upon the term communauté d’habitants
(which translates literally as ‘community of inhabitants’) rather
than simply translating “indigenous and local communities”? In
terms of the French Constitution, the problem lies in the word
“people” and not in the term “indigenous.”

In a ruling dated 9 May 19912 the Conseil Constitutionnel
declared the reference to the “Corsican people” invalid, but did
not deny the “cultural identity” of Corsica, which justifies the
fact that the administrative sub-division of Corsica should have
“more extensive powers than those generally entrusted to
regions” (pt. 33). According to the interpretation grid proposed
by the Rapporteur to the United Nations Sub-Commission on
Human Rights, the indigenous populations of France are to be
found in the overseas territories, in South America (French
Guiana), Oceania (New Caledonia, French Polynesia and Wallis
& Futuna) and the Indian Ocean (Mayotte) (ROULAND et al.,
1996). Article 72-3 of the Constitution, which is at pains to
name each of the overseas départements, regions and collectivities
in order to solemnly affirm their attachment to the Republic,
recognises “within the French people, the overseas populations”.
These territories enjoy a specific status on account of their
“particular characteristics and constraints” (General Code of
Territorial Collectivities). The legal trend therefore tends to be
to recognise the existence of indigenous peoples on French
territory.’

As such, in New Caledonia and French Polynesia, the French
Environment Code does not apply, in order to “take account of
the specific interests of each [overseas administrative division]
within the Republic.” (Art. 74 of the Constitution)

8 Ruling No. 91-290 DC of 9 May 1991, https://www.conseil-
constitutionnel.fr/decision/1991/91290DC.htm

9 See particularly: « Les autochtones de I'outre-mer francais », Droit et cultures,
n°® 37, vol. 1, 1999 ; GARDE (1999) ; GUYON & TREPIED (2013) ; ROULAND (2015) ;
de LESPINAY (2016).
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These territories therefore have their own, local environmental
laws. However, Articles L 614-4 and L 624-5 of the Environment
Code state that the notion of communauté d’habitants applies in
these territories, even though they have already established their
own legal provisions in this area, in accordance with their
status.'® Moreover, according to the preparatory work for the
law, communautés d’habitants are identified with reference to
“certain objective specificities connected to lifestyles, practices
favourable to biodiversity and traditional knowledge.”'' This
despite the fact that, according to the criteria of the Cobo Report,
the identification of indigenous people is not the prerogative of
national governments, but is instead a matter for indigenous
people themselves.!?

It is therefore as if, under the 2016 Law, the French authorities
intended to regain control over the identification of “natives”, even
in defiance of the objective criterion of territoriality that constitutes
the basis used until now. France’s parliament and government also
appear to consider that the definition of communautés d’habitants
is a matter of public liberties, which fall under the sole competence
of the State (CaNs & CIzEL, 2017). Public liberty can be defined
as the capacities ascribed to individuals, recognised, structured
and protected by the State (MORANGE, 2007). The 2016 law thus
entrusts legal persons governed by public law with the responsi-
bility for identifying communautés d’habitants (Art. L 412-11 of
the Environment Code).

... to define what constitutes
the “commons”

The notion of communauté d’habitants takes its place in the
paradigm of “the commons.” This is a concept derived from feudal

10 Article 311-5 of the Environment Code of the South Province of New
Caledonia; article LP 2000-1 of the Environment Code of French Polynesia.

11 Draft bill on biodiversity: impact study, 25 March 2014, pp. 129-130,
http://www.assemblee- nationale.fr/14/projets/pl1847-ei.asp

12 An indigenous person is an individual who self-identifies as a member of an
indigenous community, and is recognised and accepted by that community as
one of its own (acceptance by the group), see MARTINEZ COBO (1986-1987).
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law, whereby communities are endowed with certain rights,
known as communal rights, guaranteed by charters, agreements
and established uses (KUCHENBUCH et al., 2003). Prior to the 2016
law, the notion was already present in the Environment Code,
where it had been introduced with reference to collective use rights
for hunting, fishing and any activity necessary for the subsistence
of the populations living in the Amazonian Park of French
Guiana (Art. L.331-15-3 of the Environment Code).

With the 2016 Law on Biodiversity, the notion of communauté
d’habitants continues to provide a framework for access to tradi-
tional knowledge associated with genetic resources, objects of the
“common heritage of the Nation” (Art. L.412-3 of the
Environment Code). In accordance with international law on
biological diversity,'* “biological resources” are considered as
“natural resources” in much the same way that oil or gas are.
They are subject to a principle of permanent sovereignty and not
to a principle of free access.

However, we learn from the preparatory work for the law that the
French government and parliament deduced a real right of owner-
ship for the State from this principle of sovereignty,'* even though
neither the notion of common heritage of the Nation, nor the
principle of sovereignty establish a right of public ownership over
the goods concerned (CORNU et al., 2017). Traditional knowledge
is thus associated with resources of which the State considers itself
to be the owner. However, the system regulating access to genetic
resources and their utilisation is governed by environmental law,
a domain in which French Polynesia and New Caledonia have
jurisdiction due to the complete decentralisation of environmental

13 Per the Convention on Biological Diversity, organisms present within ecosys-
tems constitute “biological resources [...] with actual or potential use or value
for humanity.” The CBD also refers to “genetical materials [...] containing func-
tional units of heredity.” (Art. 2). The Preamble to the Convention asserts that
“the conservation of biological diversity is a common concern of humankind,”
but it also affirms that “States have sovereign rights over their own biological
resources.” The Preamble to the Nagoya Protocol also evokes the “economic
value of ecosystems and biodiversity. "

14 See proceedings of the Assemblée Nationale, 7 March 2016, p. 24; Sénat,
Débats, 20 January 2016.
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powers in these administrative subdivisions.'> However, by making
the communauté d’habitants a directly applicable provision, the State
is placing indigenous populations and their traditional knowledge
under its control. This allows the State to regulate the rights of
these people as holders of knowledge associated with resources
which belong to the nation. By dissociating these legal frameworks,
the State is free to assert its own vision of sovereignty over biodi-
versity, which it insists “ [...] is also an economic asset for France.
[...] Numerous studies have demonstrated the importance of
biodiversity as an extremely important form of economic capital.
Furthermore, biodiversity is a source of innovation [...] and has

significant potential value in this respect.”*®

Addressing otherness
in law

The system of access to genetic resources and the fair and equitable
sharing of the benefits derived from their use, as set out in the
Nagoya Protocol and transposed into French law in 2016,
address the rights of indigenous peoples in terms of development
law, rather than human rights, while claiming the paradigm of
“the commons.” The laws on biological diversity, including
Article 8j of the Convention, and human rights, as applied to the
indigenous question, do not have the same objectives. While the
latter are concerned with recognition, visibility and the institu-
tional presence of indigenous peoples, the Convention on
Biological Diversity is part of a movement of rehabilitation of
their traditional knowledge and practices, and of some elements
of recognition of collective management in the interests of its
biodiversity management objective.

15 Framework Law 99-209 of 19 March 1999 relating to New
Caledonia, JORF 21 March 1999, p. 4197 ; Framework Law 2004-192 of 27
February 2004 on the autonomous status of French Polynesia, JORF 2 March
2004, p. 4183.

16 See the preparatory work for the transposition of the Nagoya Protocol into
French law: J.-M. Ayrault and Ph. Martin No. 1847 Ass. Nat. 26 March 2014.
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Of course, the involvement of indigenous peoples in interna-
tional negotiations on biological diversity tends to enshrine their
claims in the texts, and to have cultural diversity recognised as a
means of combatting the climate crisis and the extinction of bio-
diversity. However, international meetings and summits dedi-
cated to environmental protection — although they mention the
contribution of the knowledge and practices of indigenous peo-
ples to the protection of “ecological heritage,” and while they
provide a framework to regulate access to their knowledge —
operate within an institutional and legislative framework which,
both in terms of its instruments (treaties, laws, contracts) and in
its understanding of the practices, knowledge and values of these
peoples, is far removed from their way of thinking. Existing laws
on biological diversity reflect the difficulty of the system in
combining the cultural ontologies of indigenous peoples with
the Western tradition of rights, even fundamental rights, in order
to formulate rights to the environment and environmental law. It
reveals a system whose arrangements reinforce the idea that the
institutional language and practices used to talk about indige-
nous peoples are a way of circumscribing their knowledge, their
relationship to the world and the manner in which they inhabit
it. In the process, current laws on biological diversity illustrate
the extent to which Nature is a social construct, based on a set
of practices and values linked to conceptions that can form a
community — cultural, local, national or international (DARDOT
et LAVAL, 2014).

The restrictive delimitation of relations between humans and
nature, organised by both human rights and international biodi-
versity law, is testament to the absence of otherness in law.'”

We might imagine that, informed by a desire to rehabilitate tradi-
tional knowledge and practices, even for biodiversity management
purposes, laws on biological diversity would be based upon a
profound understanding of the social and cultural phenomena as
they occur in these societies. All the more so since the preparatory

17 This has been a long-standing and fertile subject of debate, see for example
CARBONNIER (2001), SERIAUX (1975), GARDIES (1979), AMSELEK (1988), ROULAND
(1991), ARNAUD (1993).
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work which led to Article 8j of the Convention on Biological
Diversity was supposedly driven by “the discovery by the West of
an indigenous vision of the world.” HERMITTE et al., 2006: 384).
And yet, the capacity to allow for a degree of otherness depends
upon our ability to recognise others (humans, systems, sources of
rights etc.) and their existence on their own terms.

Existing biological diversity laws stem from a manner of thinking,
amodel of society and a vision of the world entirely derived from
Western culture — a socio-cultural model which, as has been amply
demonstrated, has a tendency to supplant traditional cultures
wherever it is introduced. In these circumstances, where the
emphasis is on integrating the other into Western modes of
thought, rather than recognising the existence of alternative
ways of thinking, the approach to the “others” could only aim to
search for the “same”.

In our opinion, it is only by getting to grips with the existing
state of the world — seeking to understand different social and
societal realities and their contradictions, taking an interest in
other ways of regulating life in society (NICOLAU et al., 2007)
examining the legal phenomenon that is found in all societies
(ALLIOT, 1983), in short, by agreeing to a making of the law
based on legal pluralism — that we can hope to have a real debate
on environmental law in its legal issues. These issues, under-
stood as “those which society considers vital for individual and
collective reproduction” (LE ROY, 1999: 159), concern human
society as a whole in its relationship with Nature, and between
its various members. In this respect, taking on such legal issues,
both in international law and when transposed into national law,
leads to the construction of a new vision of law whose norms are
genuinely conducive to the conservation of a biodiversity shared
asset in common. The Nagoya Protocol does not fit the bill, nor
does Article 8j of the Convention on Biological Diversity. By
making cultural diversity and traditional knowledge preserva-
tion entirely dependent upon utilitarian considerations, present
laws on biological diversity amount to a denial of the social
dimensions of biodiversity.

They also challenge any possibility for the law to seize biodiver-
sity as a Common
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Chapter 8
Doing away

with “indigenous”
as a category

iIN common law

In favour of a new vision
of law: “round law"”

Philippe KARPE
Sigrid AUBERT

Alexis TIOUKA

In spite of the legal progress made in recent decades, indigenous
peoples are still falling victim to various forms of dispossession: of
land, of fauna and flora, of their knowledge. How can we resolve
these injustices? It is possible to use existing legal regulations and
institutions and, when they prove to be insufficient, to improve
them. In order to do so, however, we must first convince law-
makers of the need to collectively (re)define their content, on a
case-by-case basis. Indeed, if we really and sincerely hope to make
reparation for the injustices endured by indigenous peoples, then
the protection of their rights — including the definition of the nature
and content of these rights — requires a profound re-examination
of the paradigms generally encountered in the fields of law and
indigenous rights. In this chapter we argue that the “revolution”
required in this field is first and foremost a matter of “decolonising”
the laws applicable to indigenous peoples, [1] a subject where
past developments in national legislation, particularly in France,
may provide a source of inspiration [2]. Ultimately, what we
propose here is an innovative approach to legal praxis that we
call “round law” [3].
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Indigenous peoples
and the law:

the need

for decolonisation

Indigenous peoples’ right to self-determination endows them with
certain prerogatives, including the obligation for third parties to
obtain their prior, informed consent before making use of their
heritage, and also to ensure that the benefits of such usage are
shared fairly and equitably.

This necessarily specific system nevertheless assumes that the
indigenous character of the people in question is already
acknowledged, at the very least by their peers, and ideally by the
national government within whose territorial boundaries they
live. It also implies the need for an explicit definition of what
constitutes their heritage. Neither of these conditions is simple to
manage, since neither of these qualities is unquestionable.

First of all, the population in question must be considered to
constitute an “indigenous people.” There is no undisputed defi-
nition of those terms, but their use within the international
community appears to be predicated upon a number of cumulative
criteria: historic continuity with precolonial populations, a non-
dominant situation, a distinct social, economic or political system,
a distinct language, a specific culture and set of beliefs and a
desire to maintain these specificities, self-identification as an
indigenous people, and the fact of being a minority.

The constituent elements of their heritage must then be regarded
as “indigenous heritage.” Here again, there is no clear and defini-
tive definition. We can, however, draw upon working definitions
of the kind put forward by Special Rapporteur Erica-Irene Daes in
1995, in her revised version of the Principles and Directives for
the Protection of the Heritage of Indigenous People (see Box 1),
partially reproduced in the UN Declaration on the Rights of
Indigenous Peoples (Articles 24 and 31).

There are several possible approaches to transposing the necessary
conditions for protecting the heritage of indigenous peoples, and
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two main types of tools: those associated with juridicity;! including
codes of conduct and international protocols, and those derived
from positive law (KARPE, 2008).> In the latter scenario, common
law may be invoked — particularly contract law, criminal law and
intellectual property law — but this alone is not sufficient to offer
comprehensive, targeted protection.

Above and beyond economic and political considerations, there
is a fundamental “cultural conflict” at play in the way we under-
stand the living world in general, and its social organisation in
particular. This cultural conflict between indigenous peoples and
modern states has led, among other things, to claims of biopiracy,
where the challenge of distinguishing between premeditation,
negligence, incompetence and ignorance makes it very difficult
to establish the motivations of those accused (see Chap. 5). This
cultural dispute might be defined as a moment of “discord, in
the strongest sense of the word, between individuals and cultures
[...] confronted with their otherness; that moment, in the neces-
sarily long period of acculturation, where cultures are not capable
of either exchange or dialogue because they have no shared
idiom. They come into conflict because they are entangled in
their respective understandings of Time, Knowledge, Power,
the Body and the Law. Their divergent relationships to Time,
Knowledge, Power, the Body and the Law are so different that
these societies inevitably feel the need to square up to one
another: legitimacy against legitimacy, ancestral rules versus
modern laws. A clash of Ages.” (LEFEUVRE-DEOTTE, 1997).

As a result of this cultural conflict, international law concerning
indigenous peoples is beset by certain intrinsic weaknesses. First
and foremost, it is not representative of a genuine legal pluralism.
It remains founded and structured according to a purely Western
model. The current status of “indigenous” people (at home and

1)uridicity is a concept which enables us to comprehend law not solely in terms
of general, abstract norms expressed in legal texts (laws, executive orders etc.),
but also in the light of the practices adopted by stakeholders (public authorities,
indigenous peoples, women etc.). This focus on praxis serves to reveal other
models of conduct and behaviour, casting new light on the meaning and scope
of general, abstract norms.

2 Positive law encompasses all rules of law presently in force.
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Box 1.
Heritage of indigenous peoples

UN Commission on Human Rights, Document E/CN.4/Sub.2/1995/26,
Title: Discrimination against indigenous people. Protection of
the heritage of indigenous people. Final report of the Special
Rapporteur, Mrs. Erica-lrene Daes, in conformity with
Subcommission resolution 1993/44 and decision 1994/105 of
the Commission on Human Rights. Annex: Principles and
Guidelines for the Protection of the Heritage of Indigenous
People. Definitions:

11. The heritage of indigenous peoples is comprised of all objects,
sites and knowledge the nature or use of which has been transmitted
from generation to generation, and which is regarded as pertaining
to a particular people or its territory. The heritage of an indigenous
people also includes objects, knowledge and literary or artistic works
which may be created in the future based upon its heritage.

12. The heritage of indigenous peoples includes all moveable cultural
property as defined by the relevant conventions of UNESCO; all kinds
of literary and artistic works such as music, dance, song, ceremonies,
symbols and designs, narratives and poetry; all kinds of scientific,
agricultural, technical and ecological knowledge, including cultigens,
medicines and the rational use of flora and fauna; human remains;
immoveable cultural property such as sacred sites, sites of historical
significance, and burials; and documentation of indigenous peoples’
heritage on film, photographs, videotape, or audiotape.

13. Every element of an indigenous peoples’ heritage has traditional
owners, which may be the whole people, a particular family or clan, an
association or society, or individuals who have been specially taught or
initiated to be its custodians. The traditional owners of heritage must
be determined in accordance with indigenous peoples’ own customs,
laws and practices.

internationally) is still entangled in categories and concepts which
are restrictive, dogmatic and closed. It is expressed in the form of
specific provisions. In this respect it remains entirely under the
control, and defined by the interests, of those who reject and fear
the claims of indigenous peoples (see Chap. 7).
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“The ‘indigenous question’ has become part of a broader frame-
work designed to protect peoples considered in terms of inferior-
ity, wherein the superior authorities have an obligation to pro-
vide support and assistance in the manner of a guardian or pro-
tector. But instead of a legal guardianship, which would end
when the subject reaches adulthood, this protection has become
a form of permanent legal assistance for incapacitated adults. The
final document produced by the high-level meeting of the UN
General Assembly concerning the World Conference on
Indigenous Peoples of 22 September 2014 did nothing to change
this situation. It becomes evident from the very first lines that we
have yet to fully escape the minority or guardianship syndrome.”
(LE ROY, 2020a) In spite of various attempts at hybridisation,
with varying degrees of success and the best of intentions, a legal
system built on these lines tends to perpetuate a state of affairs
characterised by the privation and/or violation of the rights of
indigenous peoples (see Chap. 7).2 Indigenous law is thus in
serious need of decolonisation (KARPE, 2008; LE ROy, 2020a;
BoOUTINOT & KARPE, 2020), which will only be possible and
effective if it comes as part of a radical overhaul of legal thought.

The concept

of “communautés
d’habitants”, constraints
and opportunities

Informed by its republican tradition and the indivisibility of the
nation, France has opted to transpose the Nagoya Protocol into
its national legislation by replacing the term “indigenous and
local communities” used in the Convention on Biological
Diversity with the original coinage “communauté d’habitants.”
(Focus 3). This has given rise to a new common law which builds

3 The debate surrounding the special legal provisions for indigenous knowledge
and resources, and particularly the pertinence of judicial appeals in such matters,
is testament to the refusal or inability of legal scholars to settle this question.
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Box 2.

Texts which constitute the special legal framework

for the protection of the heritage of local and indigenous
communities in France

French laws:

Law No. 2016-1087 of 8 August 2016 for the reconquest of biodi-
versity, nature and landscapes

Framework Law No. 2017-256 of 28 February 2017 concerning genuine
equality in the Overseas Territories, and containing other provisions
of a social and economic nature

Law No. 2019-773 of 24 July 2019 establishing the French
Biodiversity Office, modifying the responsibilities of hunting federations
and reinforcing policing of environmental matters

Executive Order No. 2019-736 du 16 July 2019 designating, for the
implementation in French Guiana of the procedure outlined in
Articles L. 412-9 et seq. of the Environment Code, the public legal
entity responsible for organising the consultation of communautés
d’habitants holding traditional knowledge associated with genetic
resources

Executive Order No. 2017-848 of 9 May 2017 on access to genetic
resources and associated traditional knowledge, and sharing the
benefits derived from their use

Order of 13 September 2017 establishing a standard benefit-sharing
contract for the utilisation of genetic resources taken from within
France, as described in Article R. 412-20 of the Environmental Code

European Laws:

Regulation (EU) No 511/2014 OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 16 April 2014 on compliance measures for users
from the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits Arising from their Utilization in
the Union

Commission Implementing Regulation (EU) 2015/1866 of 13 October
2015 laying down detailed rules for the implementation of Regulation
(EU) No 511/2014 of the European Parliament and of the Council as
regards the register of collections, monitoring user compliance and
best practices

Commission notice — Guidance document on the scope of applica-
tion and core obligations of Regulation (EU) No 511/2014 of the
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European Parliament and of the Council on the compliance measures
for users from the Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from their
Utilisation in the Union (2016/C 313/01)

Report from the Commission to the European Parliament and the
Council Regulation (EU) No 511/2014 of the European Parliament
and of the Council of 16 April 2014 on compliance measures for
users from the Nagoya Protocol on Access to Genetic Resources and
the Fair and Equitable Sharing of Benefits Arising from their
Utilization in the Union. COM/2019/13 final

upon that initially established for Amerindian and Bushinenge
communities in French Guiana, informed by a clear commitment
to avoiding any form of isolation, exclusion or discrimination in
the territories in question.

The legal status of indigenous
peoples in France

The legal status of Amerindians in French Guiana has been
defined by special legal arrangements for several decades now.
This legal status long remained a tacit reality. It was to be inferred
from the commentary on Articles R. 170-56, R. 170-58 and D. 34
of the Public Domain Code. These texts could be considered to
demonstrate that the Amerindians of French Guiana continued to
be governed by their own customs, since the articles in question
clearly distinguish between tribes (or communities) and associ-
ations or companies (purely Western inventions), while also
conferring certain proprietary, collective rights upon tribes. This
recognition was nonetheless incomplete and discriminatory, since
it endowed the community with legal personhood and usage rights
under the terms of contemporary French law, and not in terms
derived from indigenous law (TIOUKA & KARPE, 1998).

Reading the parliamentary debates on the use of the term ‘indige-
nous’ when transposing the Nagoya Protocol into French law, it
becomes clear that there was a genuine desire to protect “local and
indigenous communities” by reconciling in a manner which was

©
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“fair and measured”* and “balanced, realistic, pragmatic and even
simplifying”? all of the rights, fundamental values and principles,
opinions and interests in play. This was corroborated by the sub-
sequent debates on the Law on Biodiversity in the Assemblée
Nationale, specifically with regard to certain aspects of the legality
of efforts to protect the heritage of indigenous peoples, and
whether or not it was apposite to use the term indigenous.

It seemed obvious and legitimate to use the term, since it is
“[consistent with] Article 8, paragraph j) of the CBD, adopted at
the Earth Summit in Rio de Janeiro in 1992 and subsequently
ratified by France.”® However, using this term posed a risk that the
law would be struck out as unconstitutional, thus rendering the
protective measures null and void. In order to avoid this risk and
establish an effective legal protection for the heritage of indigenous
peoples, the term communautés d’habitants (see Chaps. 7 and 11)
was selected, an expression which embodies a fragile equilibrium
between divergent preoccupations.” We might well question the
need for equilibrium in these matters; It is by no means certain
that the term “indigenous” is unconstitutional (KARPE, 2008).
Nonetheless, due to the absolutely singular nature of the objective
pursued, there is clearly a desire for reconciliation which has
informed this choice of terminology. In light of this singularity,
and the sincerity with which the objective of reconciliation has
been pursued, some have argued in favour of modifying the
Constitution: “Ms. Chantal Berthelot has spoken from the heart,
and what she says is correct, and moving. [This text] seeks to
grant rights [to Amerindians]. I understand what you are saying,
but I refuse to take the risk of contravening the Constitution,
which would prevent them from accessing these benefits. You
might, however, propose a modification to the Constitution at a
later date, so that the inclusion of such terms in a law would no

4 Mr. Hervé Maurey, President of the territorial and sustainable development
committee. Senate Session 2015-2016. Full Proceedings of Tuesday 19 January
2016 JORF, 2016. — N° 4 S. (C.R.) Wednesday 20 January 2016, p. 256.

5|dem, p. 255.

6 Jacques Cornano. Senate Session 2015-2016. Full Proceedings. Wednesday
20 January 2016 JORF, 2016. —No 5 S. (C.R.) Thursday 21 January 2016, p. 412.

7 An alternative formulation, “residents of the same living community” was
proposed and subsequently dropped.
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longer constitute an infringement on the overarching standard.
I therefore oppose the adoption of this amendment.”®

A solution was eventually found to facilitate and reinforce the
participation of indigenous people in decision-making processes
in French Guiana. Following a constructive exchange between
member of parliament Chantal Berthelot and the government, a
new law was finally adopted. Framework Law No. 2017-256 of
28 February 2017 concerning genuine equality in the Overseas
Territories, and containing other provisions of a social and eco-
nomic nature (EROM) modified the status of the Council for
Consultation with the Amerindian and Bushinenge populations
of French Guiana (CCPAB), now transformed into the Grand
Customary Council of Amerindian and Bushinenge Populations
(Article 78). This change of status enables the Council to oversee
the creation of a public institution charged with organising the
consultation of communautés d’habitants who hold traditional
knowledge associated with genetic resources, negotiating and
signing benefit-sharing agreements with users. The Council is
also represented on the new institution’s board of directors, and
plays a role in appointing its president. The Executive Order of
17 June 2008, which established the Council for Consultation
with the Amerindian and Bushinenge Populations of French
Guiana (CCPAB), also states that a legal person should organise
consultations with indigenous people in order to gather, where
relevant, their consent (see Chap. 12).

French biodiversity law

Law No. 2016-1087 of 8 August 2016 on the reconquest of bio-
diversity, nature and landscapes (the Law on Biodiversity) not
only reasserts, but also sets out the precise parameters of the
legal protection afforded to the heritage of local communities in
French Guiana. This includes access to and utilisation of genetic
resources, as well as the utilisation of traditional knowledge
associated with genetic resources.

8 Secretary of State addressing the Assemblée Nationale. Constitution of
4 October 1958, 14" Term. Modified report no.3564, recorded by the office of
the President of the Assemblée Nationale on 9 March 2016.
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With regard to access to genetic resources, communautés d’habitants
have certain proprietary rights if those resources are found within
their territory. These rights differ depending on whether or not the
access is for the “direct purpose of commercial development.” In
terms of traditional knowledge associated with genetic resources
and their utilisation, access is entirely subject to a system of
authorisations, which can only be awarded by the “competent
administrative authority” by means of a procedure designed to
gather the prior, informed consent of the people in question. The
consultation must be led by a public legal entity, which may be a
public institution for environmental cooperation, a consultative
council, or else the central government or one of its public insti-
tutions responsible for environmental matters.® It must involve a
limited number of successive, compulsory and precisely-defined
stages (Box 3).

Progress and restrictions

The different texts which make up these special legal arrangements
for the protection of the heritage of communautés d’habitants in
France are testament to a strong commitment to protecting both
their rights and their heritage, not least in the novel and forceful
use of very clear language in the text of the law, committing in no
uncertain terms to the “fight against biopiracy,” (Article 21) “prior,
informed consent” (Article 37) and “fair and equitable benefit-
sharing” (Articles 21 and 37), as well as a substantial development
of traditional knowledge as a category (Article 37).

Nevertheless, these texts also place certain restrictions upon the
protection of these rights (see Chap. 7). They include material
restrictions: no protection is afforded to elements of heritage
whose ownership cannot be proved, or those “whose properties
are well known and have been used regularly over a long period
of time outside the communautés d’habitants” (Article 412-5-1I. e)
and f) of the Environment Code). There are also temporal restric-
tions: this legal status is only applicable to collections of genetic

9 Currently in French Guiana, the role of the designated public entity is fulfilled, on
a temporary basis, by the French Guiana Amazonian Park (see Chaps. 7 and 13).
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Box 3.
Processes for the consultation of indigenous peoples:
a delicate undertaking

As per Article L.412-11 of the Law on Biodiversity, the public legal
entity shall:

“1° Identify the communautés d’habitants affected by the request
and determine, where relevant, whether or not these communities
have customary or traditional representative structures capable of
approving or rejecting the utilisation of the traditional knowledge
associated with genetic resources that they hold, and the sharing of
the attendant benefits;

2° Determine the appropriate information and participation mecha-
nisms for the communautés d’habitants involved;

3° Deliver this information;

4° Consult, where necessary, any institution, agency, association or
publicly-recognised foundation qualified with regard to the content
of the request, or the communautés d’habitants affected;

5° Ensure the participation of all communautés d’habitants affected
and seek a consensus;

6° Compile an official summary report of the consultation and its
results, including:

a) Prior, informed consent to the utilisation of knowledge, or refusal
to grant such consent;

b) The conditions governing utilisation of the knowledge;

¢) The presence or absence of an agreement on the sharing of the
benefits derived from this utilisation, and the condition of this
sharing arrangement;

7° Pass on a copy of this report to the representative structures of the
relevant communautés d’habitants.”

During the consultation process, the request file must be presented
to the indigenous people involved “in a manner compatible with
their lifestyle and culture, and particularly in a language or dialect
that they understand.”

On the basis of this report, the qualified administrative authority will
“approve or reject, wholly or partially, the utilisation of the traditional
knowledge associated with the genetic resources.” It is stipulated that
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the utilisation of the associated traditional knowledge is “restricted
to the purposes and conditions explicitly set out in the authorisation
[...] Any change of utilisation not covered by the authorisation [...]
will require a new authorisation request or declaration.”®

Specific monitoring rules and sanctions (refusal of authorisation,
damages, fines, prison sentences) are in place in order to guarantee
the efficacy and efficiency of these special legal arrangements for the
protection of the heritage of communautés d’habitants.

resources and associated traditional knowledge constituted since
the promulgation of the law. For collections which existed previ-
ously, it concerns only new instances of access or new utilisations,
the latter being defined as “any research and development activity
conducted for the direct purpose of commercial development, in
a field of activity clearly distinct from that previously occupied
by the same user with the same genetic resource and associated
traditional knowledge.” Although they are recognised as the
owners of genetic resources, communautés d’habitants are not the
designated recipients of information and knowledge derived
from them by the declaring parties. The benefits to be shared are
also limited: the percentage of turnover used to calculate the
financial contributions owed by users of genetic resources must
not exceed 5%, irrespective of the number of genetic resources
covered by the authorisation.

In fact, the inaccuracies and doubts arising from the current status
are more detrimental than the clear regulations, even if those
regulations impose limitations on rights. As such, the authori-
sation procedure for accessing genetic resources only applies if
the development objective in question is clearly commercial in
nature. Worse still, commercial development must be the “direct”
purpose of the activity. Similarly, although the use of the term
consensus (Article L. 412-11 5 of the Environment Code) surely

10 Articles L. 412-12.-I. (Paragraph 1), L. 412-12.-I. (Paragraph 2) and L. 412-17 -lll.
(Paragraph 2) of the Environment Code.

11 Articles L. 412-14.-Il and L. 415-3-1 of the Environment Code.
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indicates a desire to respect the (presumed) modes of decision-
making in place within communautés d’habitants, this term is too
vague and open to interpretation, or even manipulation. The
pernicious effects of this lack of precision are aggravated by
uncertainties regarding the real nature of the power wielded by
the administrative authorities involved: are they obliged to partic-
ipate, do they hold a veto, does silence constitute tacit approval?
A further blow to the protection of communautés d’habitants is the
fact that judges appear ill-equipped to clarify and build upon the
existing rules.

The concept
of “round law"”

In its efforts to engage with issues of social and ecological justice,
the dominant mode of legal thought is wrapped up with positive
law in a system which allows it to legitimise and entrench the
like-for-like reproduction of modern societies. In this model, with
its systematic prioritisation of economic rationality, social and
ecological issues are of marginal importance; they are considered
only superficially, and undermined as a result.

And yet, as far back as the late 19" century Alfred Fouillée was
mooting the potential of “social justice as an alternative to natu-
ralistic representations of the organisation of human societies
which establish a dichotomy between the individual and the
State.” (SUPIOT, 2019) In this view, solidarity between individuals
is a source of both rights and obligations, and depends upon the
ability to live together. This moral normativity can be translated
into legal provisions by means of iterative practices shared by
users within a given milieu, practices which are adapted over time
and in response to the specific circumstances they encounter,
and as such are viewed as legitimate by the groups concerned.

By this logic, we must also rethink, on a case-by-case basis, the
stakes and objectives of a vision of justice that is at once social and
ecological, the starting point for the creation of what we might
call “round law;,” in order to underline the importance of solidarity
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and harmony for all in this new, alternative vision of law. This
might provide a platform for negotiating a new vision of common
law (i.e. a law of the commons), as the basis for a genuine, living
community (KARPE et al., 2015).

The legal tradition is very much linear: we start from an objective
and set out to attain a result, regardless of the order or nature of
the steps required to get there. Norms and standards are accu-
mulated and superposed, constituting an order which guarantees
the security of relations between recognised legal entities.
Institutionalisation, the dominant thinking goes, is a prior require-
ment for the identification of the stakeholders to be defended.
The securitisation of their relations, meanwhile, is safeguarded by
an established external authority, with little consideration for the
specific dynamics inherent to the entities involved.

And yet, while social and ecological justice is the stated objective of
the special legal arrangements put in place to protect communautés
d’habitants, defending and promoting a method and a set of values
which are genuinely useful to these groups requires us to constantly
re-examine what the law is, what it does, and how we define its
social pertinence (LE ROY, 2014 ). In this sense, legal experts may
prove themselves useful: through sheer “technical/practical”

»

necessity, the “positive,” “humanist” and “inquisitive” nature of
legal scholars becomes a fundamental “political and moral”
requirement (AUBERT & KARPE, 2019; LE ROY, 2020b). Departing
from traditional legal logic, this approach is controversial even
now, often accused of a disregard for legal tradition verging on

the heretical (fig. 1).

“Round law” is an original vision of the law, a concept still under
construction. Encompassing both legal security and juridicity
(LE ROY, 2020b), it also encourages unorthodox modes of reflec-
tion, writing and presentation. This vision of the law represents
a voluntary departure from the usual academic rules. It is largely
a matter of “intimate conviction” (DUCRUET, 2019) and resonance
(ROSA, 2020). It is not necessarily a particular, pre-defined struc-
tural method which does not require further reflection. It is more
like an objective, a status, a situation to be exploited, legitimately
and legally, within a given time and space. Our vision of round
law seeks to initiate a dynamic movement within the law, where
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Figure 1.
In defence of “round law”

Social and ecological justice

Business as usual

Constant search for balance
between the interests at hand,
taking account of the respective
vulnerability of the parties

Modern social model
via economic growth

New, mutually-understood
social model

v

Traditional content and form
of “Law”
(private and public,

¥

New regulation
(form, process, character, content)
and recognition
of fundamental principles,

national and international) including social

and ecological solidarity

“Traditional” law “Round” law

the rules governing the utilisation of shared resources are defined
by their availability, with respect to the diverse array of users who
benefit from them.

In fact, these three terms (round law, juridicity and dynamic law)
are complementary rather than contradictory. There are, nonethe-
less, nuances to be borne in mind, primarily as a result of their
respective backgrounds: land law for juridicity, biodiversity for
dynamic law, and human rights, including indigenous rights, for
‘round’ law.

Finally, in order to fully “decolonise” the status of “indigenous”
people, it would perhaps be pertinent to encourage the adoption
of “indigenous” as a category of common law, drawing upon the
Convention on Biological Diversity and the Nagoya Protocol,
which establish new rights for communities united by shared
ways of life or interests within a given territory (local and indige-
nous communities). These developments in international law,
translated into national legislation (even in jurisdictions which
do not directly use the term “indigenous people,” like France),
constitute important tools for protection and promotion.
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For the time being there is no need to prioritise one of these
forms of protection over the other, preferring the approach
inspired by an alternative vision of the law (“round law”) or that
developed within the traditional legal framework. We in fact
need to combine them in a strategically intelligent manner in
order to remain sensitive to the context (with greater prudence
and a more solid grounding). Under no circumstances should
this proposal be imposed unilaterally. The goal is to safeguard the
freedom of thought and action of legal practitioners and benefi-
ciaries, including indigenous people themselves, and in doing so
to affirm the legitimacy and pertinence of their proposals and
social innovations. Such innovations could, for example, be
developed and piloted by citizens themselves.

The current legal structure in place to protect the heritage of
indigenous peoples, particularly as embodied in the French Law
on Biodiversity of 8 August 2016, cannot truly be considered
compatible with “round law.” Nevertheless, it could represent a
significant step towards the intellectual and political acceptance
of this vision, and thus its adoption in the long term. Attempts to
reconcile indigenous laws with the French Constitution have led to
a broader recognition of the importance of living communities and
the different forms of solidarity (both social and ecological) which
characterise them. The challenge now is to foster the emergence
of the conditions required to achieve genuine social and ecological
justice, including a new approach to legal practice.
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Chapter 9

The protection

of traditional knowledge
associated

with biodiversity

in New Caledonia

Alexia MANDAOUE

Among the objectives expressed in the Nouméa Accord of 1998
on the institutional future of New Caledonia — particularly its
Preamble — one is not to undo, but rather to rectify, the inequal-
ities, denials of civil and political rights and various forms of
cultural and material theft suffered by the indigenous Kanak
people throughout the 150-year history of French colonisation in
the archipelago. The very idea, if not the principle, of sharing the
benefits derived from biological resources and associated forms
of traditional knowledge (access and benefit-sharing, or ABS),
enshrined in the CBD and the Nagoya Protocol, corresponds to
the need for recognition and acceptance of a restored sense of
equality felt by Kanaks, a necessary prerequisite for the “common
destiny” heralded as a road map for the people of New Caledonia
in the Nouméa Accord.

The first section of this chapter offers a recap of the specific his-
torical and institutional context of New Caledonia. This context
needs to be borne in mind when contemplating the political and
legal structures required to oversee ABS, addressed in the second
section.
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Specificities
of the Caledonian context

Historical context

To a certain extent, the current context of New Caledonia has
been shaped by the historical and constitutional heritage it
shares with France, and as such it is important to begin with an
extract from the Preamble of the Nouméa Accord of 5 May 1998
(see Box 1 for the full text). Rereading this text is essential to
better comprehending the context in which the issue of ABS
exists in New Caledonia. After addressing the conditions in
which France unilaterally seized possession of the New
Caledonian archipelago, the preamble describes the importance
of the indigenous inhabitants’ sense of connection to the land,
one of the fundamental pillars of Kanak identity. It makes no
sense to talk of access to the land — or the sea — and their
resources without first acknowledging the profound connection
of the Kanaks to this land, which is above all an object of respect
and dignity, rather than a source of monetisable resources.

The Nouméa Accord is unequivocal in this regard:

“The impact of colonisation had a long-lasting traumatic effect
on the indigenous people.

Some clans lost their names when they lost their land. Large-scale
land colonisation caused considerable population movements, in
which the Kanak clans saw their subsistence resources depleted
and their places of memory lost. This process of dispossession
engendered a loss of identity markers. [...]

At the same time, the Kanak artistic heritage was considered
non-existent or looted.

To this denial of the fundamental elements of the Kanak identity,
were added restrictions on public freedoms and a lack of political
rights [...].

The Kanaks were relegated to the geographical, economic and
political fringes of their own country [...].

Colonisation harmed the dignity of the Kanak people and deprived
them of their identity. In this confrontation, some men and women
lost their lives or their reasons for living. Much suffering resulted
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from it. These difficult times need to be remembered, the mistakes
recognised and the Kanak people’s confiscated identity restored,
which equates in their mind with a recognition of their
sovereignty, prior to the forging of a new sovereignty, shared in a
common destiny.”

Nonetheless, one of the strengths of the Nouméa Accord is that
it is not simply content with restating these painful facts. It also
sets out to heal old wounds in a somewhat original manner:
rather than proposing a return to the pre-1853 status quo (the
year in which France took possession of the islands), an unreal-
istic prospect which amounts to ignoring the course of history,
the accord prioritises the restoration of the dignity of the islands’
indigenous inhabitants along with their lost sovereignty, with a
resolutely forward-looking attitude: “The past was the time of
colonisation. The present is the time of sharing, through the
achievement of a new balance. The future must be the time of
identity, in a common destiny.”

Restitution of the identity stolen from the Kanak people, and
recognition that now is the time for sharing, are key principles
contained in the preamble to the Nouméa Accord which also
serve to legitimise and operationalise the application of Article 8]
of the 1992 Convention on Biological Diversity and the Nagoya
Protocol in New Caledonia.

These texts reassert the sovereignty of national governments over
their genetic resources, and the rights of local communities over
the traditional knowledge associated with those resources, both
prerequisites for the fair and equitable sharing of the benefits
derived from them.

The institutional context

The Nouméa Accord of 1998 comprises the preamble discussed
above along with a “policy document” which was then exten-
sively transposed into law in Articles 76 and 77 of the French
Constitution dealing exclusively with New Caledonia, as well as
Framework Law 99-209 of 19 March 1999 regarding the insti-
tutional future of New Caledonia. The negotiators responsible
for the Nouméa Accord thus combined the road map for a
shared destiny, as set out in the preamble, with an institutional
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architecture every bit as original, often described — and not without
reason — as a “mille-feuille” arrangement that is complex, but
also goes to great lengths to maintain balance and peace between
the Kanak people and other communities living on the island as
a result of colonisation.

Without addressing this institutional architecture in too much
detail, it is worth discussing its principal points in order to give
a clearer picture of the myriad subtleties involved in creating
an appropriate legal framework for the deployment of an ABS
mechanism in New Caledonia.

The first level of institutional engineering in play in New Caledonia
makes use, as numerous authors have noted, of the possibilities
offered by a two-tier federal system. This corresponds to the rela-
tionship between France and New Caledonia, on the one hand,
and between New Caledonia and its three provinces, on the
other, these three provinces having been created in 1988 and
confirmed in 1998.

There are thus four layers of administrative subdivisions in New
Caledonia: the State, New Caledonia, the provinces of Loyalty
Islands, North and South, and the thirty-three municipalities. In
parallel to these administrative divisions, there are eight custom-
ary areas (aires coutumieres) covering the whole country.

The Framework Law of 99-209 established the division of statu-
tory authority between these administrative divisions. While
allocating specific responsibilities to central government, to the
New Caledonian government and to the municipalities, the law
also states that the Provinces have full regulatory authority in
all other matters. For its part, the French government has
promised to gradually transfer to New Caledonia the majority of
its responsibilities under the Law of 1999, with the exception of
sovereign powers such as defence and international relations,
whose transfer would be tantamount to granting full sovereignty
to New Caledonia.

Each administrative division is endowed with a number of insti-
tutions charged with delivering upon its responsibilities.

New Caledonia thus has its own Territorial Congress, with
elected officials from the provinces. The Congress acts as both
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the deliberative and legislative authority for New Caledonia.
Executive power is held by a collegiate government appointed by
the Congress, and whose make-up reflects the balance of loyalist
and independentist parties in the Congress.

Each province has its own deliberative assembly, with the president
of each endowed with executive powers.

Justice is exercised by the State Tribunals and Courts.

It is also interesting to observe the institutionalisation of custom-
ary authority structures: a Customary Senate has been established,
with 16 senators. The eight customary areas nominate, in accor-
dance with their own customs and practices, two representatives
each.

The Customary Senate acts as co-legislator on issues relating to
Kanak identity. In this respect, the Senate has proven itself to be
proactive when it comes to protecting traditional Kanak knowl-
edge, recently taking the initiative on a bill which would regulate
access to genetic resources and associated traditional knowledge
throughout New Caledonia, establishing a system for the valuation
of these resources and forms of knowledge.

As a result of this distribution of responsibilities, different aspects
of regulatory intervention associated with the implementation of
the ABS mechanism fall within the remit of different administrative
divisions.

The French government, for example, remains accountable to
the international community for the implementation by New
Caledonia and its provinces of the international agreements
signed and ratified at national level, with the Nagoya Protocol
being a notable example.

New Caledonia, which now has a legislative power through the
lois du pays voted by its Congress, has been responsible for matters
of civil law since July 2013, including the protection of intellectual
property rights. It therefore falls to New Caledonia to ensure the
security of the traditional knowledge associated with biodiversity
held by Kanak clans and tribes, but also by individuals within
some of the communities present in their territory, including
Pacific islanders and those of Asian origin.
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There is now a permanent understanding in place whereby the
provinces are responsible for their environmental policies, with each
provincial government charged with regulating access to natural
resources and sharing the benefits derived from their utilisation.

The three provinces have therefore adopted their own environ-
mental codes (Loyalty Islands in 2016, North Province in 2008
and South Province in 2009), which means that there are also
three different ABS mechanisms in play. The South Province
mechanism dates back to 2009, but it was recently updated to
take account of the French Law on Biodiversity passed in 2016.
The North Province adopted its own ABS mechanism in January
2019. Loyalty Islands Province adopted an ABS system in June
2018 which differs from those in place in the other provinces on
certain key points, including the decision not to distinguish
between different reasons for accessing biodiversity resources.
This means that commercial and non-commercial operations alike
require authorisation from the Loyalty Islands Province and the
relevant customary authorities, whereas the other provinces have
established simplified procedures for research with no commercial
purposes.

New Caledonia, meanwhile, is shortly due to adopt new rules
regulating access to biological resources and the sharing of
benefits derived from their utilisation, applicable specifically to
the Caledonian exclusive economic zone (EEZ). New Caledonia’s
1.3 million square-kilometre EEZ is now better known as the
Coral Sea Nature Park, established by order of the New Caledonian
government in 2014.

How is traditional
knowledge regulated
in New Caledonia?

Having briefly outlined the specific historical and institutional
circumstances, let us now clarify what the notion of traditional
knowledge entails in New Caledonia, and revisit some previous
initiatives designed to protect this knowledge against the risk of
unauthorised exploitation.
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The notion of traditional
knowledge in New Caledonia

New Caledonia is endowed with exceptional biodiversity, and the
rate of endemism among both animal and plant species exceeds
75%. The Kanak people have long been experts in making use of
this biodiversity, particularly the islands’ flora, especially for
medicinal purposes.

In Kanak society the utilisation of biodiversity, particularly for
medicinal purposes, is the preserve of certain clans and families,
who in the past had virtually exclusive ownership of knowledge
passed down from generation to generation, sometimes by means
of specific rituals. Most of this knowledge is imbued with a sacred
dimension, incorporated into complex cosmogonies passed on in
accordance with very particular rules, and certainly not available
to just anybody. Nevertheless, since the earliest days of the colonial
period New Caledonia’s biodiversity has attracted Western
botanists keen to describe the flora of Grande Terre and the
Loyalty Islands and, where possible, to establish the connections
between these plants and the knowledge and expertise held by
local clans and tribes. Notable studies of the flora of New Caledonia
include the work done by Dominique Bourret at ORSTOM in the
1970s. Building upon this work, a small army of researchers and
doctoral candidates have painstakingly created individual files
for each plant, describing their properties and the different ways
in which they are used throughout the archipelago. In 2017, IRD
ceremonially presented the Customary Senate with some 1171
ethnobotanical files focusing on plants of the New Caledonian
archipelago and their uses. These files, testament to the wealth of
New Caledonia’s botanical resources and knowledge, are now
registered with the Agency for the Development of Kanak Culture
(ADCK). Additional work to identify connected traditional
knowledge is being undertaken by the IKAPALA association on
the ground in New Caledonia, while other associations continue
to catalogue the islands’ biodiversity. More work will probably be
needed to coordinate these separate initiatives.

Traditional knowledge associated with biodiversity is not limited to
medicinal practices. It is important to bear in mind the importance
of biodiversity for traditional crafts such as basket-weaving, where
a number of specific techniques are utilised.
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There is also a wealth of expertise in botany, not least with regard
to the cultivation of yams and endemic plant varieties, as well as
specific farming methods, sometimes with cultural characteristics
which are different in different parts of the archipelago.

Last but not least, we must not neglect the importance of intan-
gible heritage, wrapped up with numerous forms of knowledge
which are sometimes exposed to risks of theft or appropriation.
These include countless songs, dances, stories and legends told
in the islands’ many languages (34 languages still spoken, of
which four are at risk of extinction). By way of an example,
American singer and producer Moby sampled a traditional
Kanak song from the island of Tiga without even citing the
source, let alone considering any form of remuneration for the
island’s people.

Globalisation, the multiplication of exchanges and the prolifera-
tion of new technologies, as well as the desire of local people to
open up to the world and to tourists by showcasing their knowl-
edge and know-how, are all factors which serve to exacerbate the
vulnerability of intangible heritage, and thus to increase the need
for regulation.

Attempts at regulation

This need for greater regulation is by no means a new phe-
nomenon, and while the importance of what is at stake here
seems to be clearly understood, the implementation of intellectual
property laws in New Caledonia needs to be sensitive to both the
collective underpinnings of Kanak society and the New
Caledonian institutional context, with numerous obstacles which
will need to be removed or overcome. In the absence of sufficient
regulation, contractualisation might be envisaged as a means of
facilitating access to resources and sharing benefits. But, once again,
the oral culture of many Pacific islands’ societies does not lend
itself easily to such contractualisation, especially when the benefits
to be shared may not materialise for a number of years.

In 2011 and 2013 two attempts were made to introduce regulations
pertaining to traditional knowledge, first by the government of
New Caledonia and subsequently by the Customary Senate.
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The first bill was submitted for consideration by the Conseil
d’Etat in 2011, with the latter ruling that this matter fell within
the realm of civil law. However, at that time, matters of civil law
were still within the purview of France’s central government, not
the government of New Caledonia which was therefore not able
to legislate on the issue. The bill has been left in the pipeline
since, despite legislative authority in matters of civil law being
transferred to New Caledonia in 2013.

The Customary Senate, meanwhile, prepared an alternative pro-
posal and submitted a bill to Congress encompassing both access
to resources and the protection of knowledge. At time of writing,
this bill has still not been passed. First because the Customary
Senate, under the current institutional arrangements, does not
have the right to propose legislation, and also because the scope
of the bill exceeded the remit of the New Caledonian government
and infringed upon the prerogatives of the provinces.

In 2015, following the formation of New Caledonia’s 14" govern-
ment, President Philippe Germain declared the protection of
traditional knowledge to be one of his government’s main prior-
ities. In spite of the short tenure of this government, discussions
on the matter continued.

In 2017 Mr. Poidyaliwane, the member of the new (15™") govern-
ment responsible for customary affairs and sustainable develop-
ment, took the measure of Kanak expectations on this subject
and embarked upon a collaboration with the Customary Senate
and the organisations involved in the preparatory work, with a
view to summing up the current state of efforts in this direction.

During the formation of the 16" government, and as discussions
continued about its legislative road map, Mr. Poidyaliwane and
New Caledonian President Mr. Santa decided to enshrine the
protection of traditional knowledge in the General Policy
Statement presented to the Congress of New Caledonia on
22 August 2019.

The government of New Caledonia, in partnership with the
Customary Senate, now finds itself in a political context conducive
to finding effective responses to the social demands of the Kanak
population, among others. In a manner somewhat different from
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that of other administrative sub-divisions, which depend upon
the central government for matters involving the protection of
knowledge, the New Caledonian authorities have a duty to act
precisely because they have been endowed with the necessary
degree of autonomy. As New Caledonians, it is up to us to share
our experiences and preoccupations, and to listen to feedback
from other countries who have already transposed the Nagoya
Protocol into their local context.

Box 1.
Preamble to the Nouméa Accord

New Caledonia Accord signed in Nouméa on 5 May 1998
Preamble

1. On 24 September 1853, when France took possession of ‘Grande
Terre’, which James Cook had named ‘New Caledonia’, it acquired a
territory in accordance with the conditions of international law, as
recognised at that time by the nations of Europe and America. It did
not establish legally formalised relations with the indigenous popula-
tion. The treaties entered into with the customary authorities in 1854
and subsequent years did not represent balanced agreements but
were, in fact, unilateral instruments.

This territory, however, was not empty.

Grande Terre and the outlying islands were inhabited by men and
women now known as Kanaks. They had developed their own civil-
isation, with its traditions and languages, in which custom, which
governed social and political life, prevailed. Their cultural and spiritual
life was expressed through various forms of creativity.

The Kanak identity was based on a particular relationship with the
land. Each individual and each clan defined itself in terms of a specific
link to a valley, a hill, the sea or a river estuary and carried in its memory
the acceptance of other families on its land. The names attached by
tradition to each element of the landscape and the taboos affecting
some of these, as well as the customary ways, gave structure to
space and exchanges.

2. The colonisation of New Caledonia occurred as part of a broad
historical movement which saw the European countries impose their
domination on the rest of the world. In the 19" and 20t centuries,
many men and women came, either with the conviction that they
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were bringing progress, or inspired by their religious faith, or sent
against their will or seeking a second chance in New Caledonia. They
settled there and made it their home. They brought with them their
ideals, knowledge, hopes, ambitions, illusions and contradictions.

Some of them, especially the cultured people, priests and pastors,
doctors and engineers, administrators, soldiers and political leaders,
looked differently upon the original inhabitants, showing greater
understanding and genuine compassion.

Through their scientific and technical knowledge, the Territory’s new
communities participated in mining and agricultural activity, often
under difficult circumstances, and, with the help of the State, in the
shaping of New Caledonia. Their determination and inventiveness made
it possible to use resources and lay a foundation for development.

The relationship of New Caledonia with the distant motherland long
remained marked by colonial dependency, a one-sided relationship
and a refusal to recognise specific characteristics, from which the new
communities, in their aspirations, also suffered.

3. The time has come to recognise the shadows of the colonial
period, even if it was not devoid of light.

The impact of colonisation had a long-lasting traumatic effect on the
indigenous people.

Some clans lost their names when they lost their land. Large-scale
land colonisation caused considerable population movements, in which
the Kanak clans saw their subsistence resources depleted and their
places of memory lost. This process of dispossession engendered a
loss of identity markers.

Kanak social organisation, even if its principles were recognised, was
thus thrown into upheaval. Population movements damaged its
fabric, while ignorance, or power strategies, all too often led to the
negation of the legitimate authorities and the installation of leaders
considered under custom to have no legitimacy, which aggravated
the identity trauma.

At the same time, the Kanak artistic heritage was considered non-
existent or looted.

To this denial of the fundamental elements of the Kanak identity,
were added restrictions on public freedoms and a lack of political
rights, despite the fact that the Kanaks had paid a heavy toll in the
defence of France, especially during the First World War.

©
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The Kanaks were relegated to the geographical, economic and political
fringes of their own country, which, in a proud people not without
warrior traditions, could not but cause revolts, which were violently
put down, aggravating resentment and misunderstanding.

Colonisation harmed the dignity of the Kanak people and deprived
them of their identity. In this confrontation, some men and women lost
their lives or their reasons for living. Much suffering resulted from it.
These difficult times need to be remembered, the mistakes recognised
and the Kanak people’s confiscated identity restored, which equates in
their mind with a recognition of their sovereignty, prior to the forging
of a new sovereignty, shared in a common destiny.

4. Decolonisation is the way to rebuild a lasting social bond between
the communities living in New Caledonia today, by enabling the
Kanak people to establish new relations with France, reflecting the
realities of our time.

Thorough their participation in the construction of New Caledonia,
the communities living in the Territory have acquired a legitimacy to
live there and to continue contributing to its development. They are
essential for its social balance and the operation of its economy and
social institutions. Although accession of Kanaks to positions of
responsibility remains insufficient, and needs to be increased through
proactive measures, it is also a fact that the participation of other
communities in the life of the Territory is essential.

It is now necessary to start making provision for a citizenship of New
Caledonia, enabling the indigenous people to form a human commu-
nity, asserting its common destiny, with the other men and women
living there.

The size of New Caledonia and its economic and social balances do
not make it possible to open the employment market widely, and jus-
tify action to protect local employment. The Matignon Accords,
signed in June 1988, demonstrated the will of the inhabitants of
New Caledonia to put violence and rejection behind them and tread
the path of peace, solidarity and prosperity together.

Ten years on, a new process needs to commence, entailing the full
recognition of the Kanak identity, as a pre-requisite for rebuilding a
social contract between all the communities living in New Caledonia,
and entailing shared sovereignty with France, in preparation for full
sovereignty.
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The past was the time of colonisation. The present is the time of
sharing, through the achievement of a new balance. The future must
be the time of an identity, in a common destiny.

France stands ready to accompany New Caledonia on that path.

5. The signatories of the Matignon Accords have therefore decided
together to come to a negotiated agreement, based on consensus,
which they will, jointly, call upon the inhabitants of New Caledonia
to endorse.

This agreement specifies the political organisation of New Caledonia
and the arrangements for its emancipation over a twenty-year period.

[ts implementation will require a Constitutional Bill which the
Government undertakes to draft for enactment by Parliament.

The full recognition of the Kanak identity requires customary law
status and its links with the civil law status of persons governed by
ordinary law to be defined, and provision to be made for the place
of customary bodies in the institutions, particularly through the
establishment of a Customary Senate; it requires the Kanak cultural
heritage to be protected and enhanced and new legal and financial
mechanisms to be introduced in response to representations based on
the link with land, while facilitating land development, and identity
symbols conveying the essential place of the Kanak identity in the
accepted common destiny to be adopted.

The institutions of New Caledonia will reflect further progress
towards sovereignty: some Congress Resolutions will be deemed to
be laws and an elected Executive will draft and implement them.

During this period, signs will be given of the gradual recognition of
a citizenship of New Caledonia, which must express the chosen com-
mon destiny and be able, after the end of the period, to become a
nationality, should it be so decided.

The entitlement to vote in elections to New Caledonia’s own local
assemblies will be restricted to persons with a certain period of prior
residence in New Caledonia.

In order to take into account the limited size of the employment
market, provision will be made to give priority access to local employ-
ment to persons residing on a long-term basis in New Caledonia.

The sharing of responsibilities between the State and New Caledonia
will signify shared sovereignty. This will be a gradual process. Some

©
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powers will be transferred as soon as the new arrangements com-
mence. Others will be transferred according to a set timetable, which
the Congress will be able to modify, according to the principle of
self-organisation. The transferred powers may not revert to the
State, reflecting the principle of irreversibility governing these
arrangements.

Throughout the period of implementation of the new arrangements,
New Caledonia will enjoy the support of the State, in terms of tech-
nical assistance, training and the funding necessary to exercise the
transferred powers and for economic and social development.

Commitments will be applied to multi-annual programmes. New
Caledonia will participate in the capital and operation of the main
development institutions in which the State is a partner.

At the end of a period of twenty years, the transfer to New Caledonia
of the sovereignty powers, its achievement of full international
responsibility status and the conversion of citizenship into nationality,
will be voted upon by the people concerned.

Their approval would mean full sovereignty for New Caledonia.

(Official Journal of the French Republic, No. 121, 27 May 1998, p. 8039)




Chapter 10

Each to his own
biodiversity
and knowledge

Local knowledge
and global legal instruments

Laure EMPERAIRE

Introduction

In May 2019, media reports relayed the conclusions of the seventh
meeting of the Intergovernmental Science-Policy Platform on
Biodiversity and Ecosystem Services: one million species are at
risk of extinction in the immediate future (IPBES, 2019). That
dire warning was widely reported, but another major conclusion
reached by the experts and delegates from 132 countries who
contributed to the declaration went largely overlooked: the
importance of local knowledge for biodiversity conservation at
the global level.

“Regional and global scenarios currently lack and would benefit
from an explicit consideration of the views, perspectives and rights
of Indigenous Peoples and Local Communities, their knowledge and
understanding of large regions and ecosystems, and their desired
future development pathways. Recognition of the knowledge,
innovations and practices, institutions and values of Indigenous
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Peoples and Local Communities and their inclusion and partici-
pation in environmental governance often enhances their quality
of life, as well as nature conservation, restoration and sustainable
use.” (IPBES, 2019)

The message could scarcely be any more explicit, and is backed
up with a wealth of scientific arguments. The spatial analysis
conducted by GARNETT et al. (2018) demonstrates that not only
is 28% of the earth’s landmass occupied, managed, used and
inhabited by indigenous peoples, but these territories are also in
a better state of conservation than the land surrounding them.
These 350 to 450 million individuals, belonging to around 5,000
indigenous peoples (HALL & PATRINOS, 2010), accounting for
between 4 and 5% of the global population, ensure the conserva-
tion of the territories in which they live. Directly or indirectly,
the whole planet benefits from this conservation work, despite a
history of colonisation, dispossession, despoliation and resis-
tance stretching back centuries. The current debate hinges on
several priorities: guaranteeing the integrity of the territories and
resources of indigenous peoples and local communities, recog-
nising their past and present contributions to biodiversity, and
leaving room for plurality in the forms taken by the relationship
between society and nature. These demands are clearly expressed
in the Declaration of Belém, issued in 1988 by the International
Society of Ethnobiology, which recognises the importance of
indigenous knowledge and the importance of compensation for
its use (ISE, 1988).

With regard to adaptation to climate change, the contribution of
traditional knowledge has already been highlighted in Article 7
of the Paris Agreement. The United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP) also states in its preamble
that “respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development
and proper management of the environment,” while Article 31
adds that “Indigenous peoples have the right to maintain, control,
protect and develop their cultural heritage, traditional knowledge
and traditional cultural expressions, as well as the manifestations
of their sciences, technologies and cultures, including human and
genetic resources, seeds, medicines, knowledge of the properties



EACH TO HIS OWN BIODIVERSITY AND KNOWLEDGE

of fauna and flora.” (UN, 2007) Indigenous people are thus in
full control of the future of their knowledge and expertise. This
declaration echoes the Indigenous and Tribal Peoples Convention
promulgated by the ILO (1989) but never ratified by France.

Almost thirty years later, by the time the Nagoya Protocol came
into force in 2014, local knowledge was the focus of new debates.
On the one hand, the immense variety of knowledge and the
ways in which societies interact with and act upon their natural
environments is now understood to represent a vital material and
cognitive resource as we seek to save the planet from its present
ecological morass. On the other hand, an instrument of interna-
tional law, allowing for a certain degree of progress on an ethical
level, is now in place to regulate the utilisation of biodiversity and
associated knowledge when they are exploited for their potential
economic or scientific value. Local knowledge of biodiversity thus
finds itself embroiled in a mercantilist vision of the world at a time
of ecological emergency, despite being regularly marginalised and
discredited by many public policies, and remaining fragile and
vulnerable as a result of threats to established modes of knowledge
creation and transmission.

The question which arises from this situation is how best to inte-
grate such knowledge into a modern world imagined, constructed
and managed by external forces, a situation defined by substantial
asymmetry of power. Is this modern world capable of supporting
and renewing the production of local knowledge, considered as
cognitive resources, or, on the contrary, does it irremediably
undermine their scope by considering them purely in terms of
ecological and/or economic efficiency? In this respect, there is now
an urgent need to better identify and understand the diverse array
of processes, norms and standards which underpin knowledge of
biodiversity, and how they differ from the schemas embodied by
legal instruments. With this goal in mind, we propose to compare
the principal legal instruments applicable to such knowledge in
the light of a concrete example: knowledge pertaining to agrobio-
diversity in the Amazonian context, with a particular focus on
the values and norms which define their existence and that of the
biological objects to which they relate. Cultivated plants are a
pertinent starting point from which to examine local knowledge,
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to the extent that plants and knowledge are inextricably connected
to domestic and social life, making it easier to trace their geograph-
ical (they exist in a given place), memorial and social (their known
history) trajectories, as well as their associated techniques and
uses. Traceability of this kind is harder to achieve for spontaneous
biodiversity.

To each instrument

its own understanding
of biodiversity

and knowledge

The complex relationship between culture and nature can be per-
ceived in the diverse array of legal instruments applicable to
agrobiodiversity. Phytogenetic resources are not directly covered
by the Nagoya Protocol (NP), one of the protocols derived from
the CBD, but instead fall under the FAO’ International Treaty on
Plant Genetic Resources (PGR) for Food and Agriculture (ITP-
GRFA), which came into force in 2004 (see Box 2, Chap. 1).
Agrobiodiversity also falls within the scope of the International
Union for the Protection of New Varieties of Plants (UPOV), in place
since 1968 and last updated in 1991. Nevertheless, and unlike the
CBD, these instruments make only the briefest references to the
knowledge associated with PGR. They also include their own
access and benefit-sharing (ABS) standards, which places them
outside the scope of the Nagoya Protocol (GREIBER et al., 2014;
FRISON, 2018). Article 9 of the ITPGRFA, relative to the rights of
farmers, recognises “the enormous contribution that the local and
indigenous communities and farmers of all regions of the world,
particularly those in the centres of origin and crop diversity, have
made and will continue to make for the conservation and devel-
opment of plant genetic resources” and insists on the importance
of “protection of traditional knowledge relevant to plant genetic
resources.” (Articles 9.1 and 9.2 a) The notion of recognition,
although establishing precedence, remains vague. Responsibility
for implementing the article lies with national governments, who
are merely encouraged to do so (MOORE & TYMOWSKI, 2008).
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The UPOV convention was designed to protect innovation by
plant breeders by means of a sui generis system of intellectual
property rights, and in doing so to encourage the creation of new
plant varieties. Article 15 contains a number of exceptions to
breeders’ rights, including non-commercial activities (and thus
subsistence agriculture) and the right for farmers “to use for
propagating purposes, on their own holdings, the product of the
harvest which they have obtained by planting, on their own
holdings, the protected variety (...).” (UPOV, 1991) This latter
exemption is regarded as a privilege and a form of benefit-sharing,
which also places this agreement outside the scope of the ABS
mechanism introduced by the Nagoya Protocol (MOORE &
TYMOWSKI, 2008). The issue of local knowledge thus remains out
of bounds and, while the agreement recognises the importance of
producing new varieties and the provision of phytogenetic mate-
rial, its scope is restricted to professionals, with no concrete
rights to recognise the fundamental contribution of local farmers
to genetic diversity.

Another forum for discussing the protection of local knowledge
was opened up in 2000 by the World Intellectual Property
Organisation (WIPO), with the creation of an Intergovernmental
committee for intellectual property relating to genetic resources,
traditional knowledge and folklore. The agenda for the commit-
tee’s 2020 meeting (WIPO, 2021), marking twenty years since its
creation, was dominated by the need to support innovation based
on resource and knowledge, and for more transparent disclosure
of sources in the patent system, echoing the terms of the UPOV
accord (SANTILLI, 2012).

ABS and the protection of innovation by means of patents are not
the only legal instruments applicable to genetic resources, with
international instruments of cultural recognition (UN, UNESCO
and the FAO, with its Globally Important Agricultural Heritage
Systems (GIAHS) becoming increasingly important in this
domain. The vast diversity of cultivated plants is the result of
human actions, of choices made between options defined and
constrained by bio-ecological factors. As Sauer argued in 1963,
cultivated plants are artefacts, i.e. cultural products, and agricul-
tural diversity is a manifestation of the biological materiality of
knowledge (SAUER, 1963).
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A new chapter was opened in 2018 with the United Nations
Declaration on the Rights of Peasants and Other People Working
in Rural Areas. This text draws heavily upon the Nagoya
Protocol, the CBD and the ITPGRFA, but also invokes cultural
rights and human rights in defence of the diversity of peasant
identities, knowledge, practices and resources. This represents a
clear, albeit still theoretical, breakthrough. Article 19 recognises
peasants’ rights to “maintain, control, protect and develop their
own seeds,” and also addresses the protection of traditional
knowledge, equitable benefit-sharing and involvement in decisions
concerning the use of PGR, as well as “the right to save, use,
exchange and sell their farm-saved seed or propagating material”.
Article 26 approaches the issue of traditional knowledge from a
human rights perspective:

“1. Peasants (...) also have the right to maintain, express, control,
protect and develop their traditional and local knowledge, such
as ways of life, methods of production or technology, or customs
and tradition. [...]

3. States shall respect, and take measures to recognise and protect,
the rights of peasants relating to their traditional knowledge, and
eliminate discrimination against the traditional knowledge,
practices and technologies of peasants.” (UN, 2018, Article 26)

However, the instruments described here do not explicitly address
the continuity of assets which cannot be reduced to a sum of
phytogenetic resources, and which may be produced collectively
in extremely varied cultural and ecological conditions, over vastly
different timeframes.

Gradients or categories?

The categorisation of biodiversity using legal instruments relies
heavily on the spontaneous/cultivated or wild/domesticated
dichotomy. However, for both species and ecosystems, modern
science — particularly in the fields of historical ecology, genetics
and anthropology — continues to challenge and deconstruct these
traditional naturalist categories and contrasts. Recent research by
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FRANCO-MORAES et al. (2019), conducted in partnership with an
Amerindian colleague, has clearly demonstrated that the North-
West Amazon has been shaped by historical forest management,
with an increased concentration of useful species around former
villages. The existence of anthropogenic soils which can be dated
to between 500 and 2500 years BP is evidence of the diffuse
anthropisation of the Amazon rainforest. This human impact can
also be discerned in the rapid expansion of a species which was
long viewed as spontaneous, Bertholletia excelsa or the Brazil nut
tree (ANDRADE et al., 2019). There are numerous other examples
of this phenomenon in action, with the diversity of local under-
standing and uses of plants blurring the boundaries set by law.

The diversity

of cultivated plants,
knowledge and local norms
in the Brazilian Amazon

Access to traditional knowledge
associated with biodiversity
in Brazil

Under the aegis of provisional measure (MP) No. 2186/16 of 2001,
the bilateral research programme between CNPq and Unicamp-IRD
entitled “Populations, agrobiodiversity and associated traditional
knowledge,” coordinated by Mauro Almeida (Unicamp) and
Laure Emperaire (IRD), was launched in 20006 after first obtaining
the prior informed consent of the villages where we planned to
work as well as the Association of Indigenous Communities of
the Middle Rio Negro (ACIMRN). This consent is an ethical and
legal obligation for any research project, and was enshrined in an
initial document which formed the basis for discussions between
the researchers and local people. Although its structure was
determined by the institutional requirements, and remained
largely scientific in nature, this document also incorporated
research requests submitted by the ACIMRN, with a particular
focus on genetic erosion in peri-urban areas. Once this consent had



NATURE IN COMMON. BEYOND THE NAGOYA PROTOCOL

been obtained, the whole application was submitted to the Brazilian
Genetic Heritage Committee (CGEN), with an authorisation issued
and duly published in the Official Journal.

The history of this legislation illustrates the connections between
environmental and cultural institutions. The post-CBD thinking
sees a market structure for biodiversity. The provisional measure
and its corresponding implementing decree (BRASIL, 2001a, b),
urgently issued in 2001, regulate access to traditional knowledge
but fail to fully secure the rights of the groups involved.
Authorisations are issued by the CGEN, attached to the Ministry
for the Environment. Since 2011, the Institute for National
Historical and Artistic Heritage, attached to the Ministry for
Culture and accredited by the CGEN, has been responsible for
handling authorisation applications for scientific purposes
(BrASIL, 2011). Collective rights over biodiversity are beginning
to come to the fore, with a convergence of practices between
these two institutions (ABREU, 2003).

North-west Amazonia,
an epicentre of agrobiodiversity

The incredible diversity of cultivated manioc in the Rio Negro
prompted us to investigate the conditions which led to such a
diverse array of plants being cultivated in this region, where the
population is predominantly indigenous. Twenty-two ethnic
groups belonging to three broad language families (Arawak,
Tukano and Maku) form a socio-cultural complex based upon
negotiated social relations and networks for the exchange of
knowledge, food and objects (ANDRELLO et al., 2015). Dabucuri
rituals allow for the exchange of fruit, fish, manioc beer, basket-
work, manioc graters and other items. Slash-and-burn agriculture,
the central importance of manioc and the resulting dietary system
are its principal regional characteristics.

The landscape is dominated by dense forest, with a scattering of
cleared land around hamlets. A more substantial belt of cleared
land can be observed around the region’s three small towns:
Barcelos, Santa Isabel do Rio Negro and Sao Gabriel da Cachoeira.
To summarise very briefly, slash-and-burn agriculture in this
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region involves the annual clearing of a plot of land (or swidden)
generally smaller than 0.3 hectares, which will be used to cultivate
manioc and other fast-growing plants for three years before being
planted with fruit trees. Families oversee a patchwork of three or
four plots of land at different stages in this cycle, as well as fallow
land in different states of regeneration. After ten to twelve years,
the swidden-fallow-forest cycle begins again. The dense forest
coverage on the banks of the river, even though the composition
of its flora differs from that of older forest, is testament to the
ecological viability of local practices.

The slashing and burning of new plots of land are considered to be
a man’s work, whereas decisions on what to plant and day-to-day
management of the swidden are the responsibility of women, the
donas de roca, holders of vital agrobiodiversity knowledge. The
swidden is a private space which constitutes the epicentre of
their domestic life: creating a new swidden means opening up a
new living space, which will also provide food for the family.
Feeding one’s children with one’s own manioc flour creates a
tight bond between the generations. The rocas also provide the
food and manioc beer consumed at dabucuris. This emphasis on
agriculture does not, however, preclude the use of other forest
resources by means of hunting, fishing and gathering of wild
fruit. The domestic economy also relies upon local and regional
commerce, with the sale or exchange of various products.

Managing plants
and producing biological diversity

As many as forty-plus varieties of bitter manioc may be cultivated
in forest clearings. These varieties can be identified by their mor-
photypes, and numerous studies have demonstrated that the
diversity of names used by local peoples closely reflects the
genetic diversity of the plants (EMPERAIRE et al., 2003 ; PERONI et al.,
2007). The notion of diversity is central to the management of
cultivated plants, both manioc and other species. This diversity
is functional, and reflects the need to stagger harvests, to occupy
different ecological niches in forest clearings and to boost resistance
to pathogens and predators. But it also transcends these practical
considerations. With its diversity of forms and many-hued leaves,
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the swidden is a space with a clear aesthetic dimension. The
diversity of varieties also has an impact on the preparation of the
various products derived from manioc, since single varieties are
not reserved for specific uses. Different varieties are blended to
make flour as well as other products. As with manioc, the great
diversity of peppers available also lends itself to blending.
Cultivated varieties are used to create a mix known as jiquitaia, a
condiment made with dried and crushed peppers.

From a western agronomical perspective, we might consider the
diversity encountered in the plantations of the donas de roca as an
example of hyperdiversity, but in the Amazonian context it is the
norm. Diversity is not simply a juxtaposition of varieties; it adds
up to a structured whole. Each variety has a name, and these
names are fundamental attributes. The ensemble created by these
varieties has a social dimension, incorporating a number of human
priorities. They must be treated well, they must not be burned or
abandoned, their living environment must be looked after, they are
to be raised and not simply planted and left to grow (EMPERAIRE
et al., 2010). A whole corpus of rules defines the relationship
between manioc and the donas de roca.

Agrobiological diversity
and local standards

There are various norms and precepts governing the existence
of this agrobiodiversity, covering three major dimensions: the
biological objects, the produce derived from them and the spatial
environment of agricultural activities. Species and varieties circu-
late freely, but not without differentiation. Plants — the productive
materiality of an informational asset — are a shared asset which
cannot be withheld when requested. Making use of this collective
asset implies adhesion to the norms described above, taking
responsibility for the care these plants require. The harvest,
meanwhile, is the exclusive property of the dona de roca and the
family unit she is responsible for feeding. Fruit trees are covered
by property rights reserved for men: husbands, brothers, sons,
grandsons. They enjoy full ownership of their trees, and are
responsible for their maintenance and output. Finally, there is a
regulatory framework governing the space used. While the forest
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is, theoretically, common property, permission to clear a parcel
must be obtained from the head of the village. Once a space has
been cleared and planted, its productive potential is the exclusive
preserve of a single family. Nevertheless, these usage rights
remain dependent upon ecological processes, and will wane as
the forest grows back (ELOY & LASMAR, 2011). This very brief
summary offers some idea of the different rights which coexist
and overlap, depending upon the biological object in question
and the dynamic nature of usage rights in the forest.

Diversity and social media

Manioc cuttings, like seeds and cuttings from many other plants,
circulate intensively within networks of kinship and acquaintance
which stretch across the whole Rio Negro basin. This circulation
is a marker of social relations, collective memory and life stories,
reflected in the plants found in swiddens (EMPERAIRE, 2017).
This dynamic is maintained by the farmers’ active interest in new
varieties, with every journey providing an opportunity to enrich
and renew their plant collections. But plants do not circulate
independently of social norms: maniocs circulate primarily
among women, passed down from mother to daughter, while
fruit trees are passed between men.

We observed 110 different names for varieties of manioc planted
in fields by 30 women farmers in the Rio Negro region. Of these,
52 were only found in the plantation of a single dona de roca, and
just 7 were present in more than a third of all plantations. Among
the 329 other cultivated plants identified in the plantations of
the donas de roca, 159 were only cultivated by a single farmer
while just 9 were cultivated by more than 10 farmers. These data
highlight the strongly individual nature of agrobiodiversity. The
differential effect powers a network of intense circulation which
stretches from Manaus to Colombia. The plant registry is con-
stantly expanding, with new species borne by commerce. New
varieties are also derived from the attentive observation of new
morphotypes which appear unexpectedly (hybrids or mutations)
in swiddens and are promptly added to plant collections.
Agrobiological diversity is not simply preserved, it is continuously
being enriched.
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Box 1.
Knowledge,
expertise or information?

It is worth considering what exactly is the nature of the content to
which ABS mechanisms allow access. While “knowledge” and
“expertise” are the most widely-used terms, are we sure that they
refer to a general understanding of biological diversity, or do they
only grant access to its operational aspects, the part which might be
considered a resource?

Different conventions and instruments employ the terms “knowl-
edge,” “expertise” and, more rarely, “information.” MARGOLINAS
(2012) makes the distinction between knowledge and expertise in
the educational field. Knowledge is an institutional product, and in
this case is the preserve of a cultural group rooted in a defined terri-
tory. Expertise, meanwhile, is more situational and dependent upon
experience, individual trajectories and subject-object relations. The
third term, information, is probably more apposite for the subject
matter of the Nagoya Protocol and the CBD. Article 8j on the
“knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestyles relevant for the conser-
vation and sustainable use of biological diversity” establishes divisions
within knowledge. Are applicants seeking information, details on the
properties of biodiversity, or knowledge more generally?

Much like the act of reducing a seed to a genetic sequence, and thus
making it patentable (GIRARD, 2018), is it possible to reduce “knowl-
edge” to a simple unit of information, without running the risk of
atomisation and appropriation? Another risk inherent to the use of
the term “knowledge” is that it prioritises a global, generalist vision
of this intangible component of agrobiodiversity, and in doing so
neglects the multiplicity of content and modes of knowledge
(OLIVEIRA, 2019). We need to examine more closely what exactly is
being sought by ABS requests, in order to better understand the
impact of such requests on the existence of local knowledge, its
expressions and its transmission, without forgetting that, as the
2007 UN declaration makes clear, indigenous peoples [and local
communities] have the right to “control, protect and develop their
cultural heritage and traditional knowledge.” (UN, 2007)
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What is at stake here is not a resource, strictly speaking, but rather
a complex ensemble of biological objects, practices, knowledge
and relationships between human and non-human beings. This
example serves to illustrate the diverse array of component ele-
ments which make up what we call “knowledge” of a cultivated
plant. This term encompasses the data used to identify and
describe plants, as well as their properties (agronomical, nutri-
tional etc.) and, last but not least, the wealth of information that
determines its place in society (name, trajectory, origin, the affective
value with which plants are endowed etc.). This knowledge also
has a broader purpose, that of fostering a form of biological diver-
sity which is closely correlated to individuals and the society in
which they live. Knowledge pertaining to cultivated plants is
inseparable from the individual who cares for those plants, and
individuals are inseparable from their cultural affiliations. Although
the donas de roca are identified as the holders of this knowledge,
it actually encompasses the whole chain of production from which
diversity emerges: they are, along with their families, experts in
cultivating, selecting, obtaining, distributing and using agrobio-
diversity. Their “knowledge” resides not only in their agronomic
expertise in relation to their plants, but also in a more general
expertise in the production, management, conservation and use
of biological diversity, as well as in their relationship to this
diversity.

Ideals in action

This title is borrowed from Manuela Carneiro da Cunha who, in
“Culture” and culture: Traditional Knowledge and Intellectual Rights,
sets out to analyse the many discrepancies and incompatibilities
between local and legal rights (CARNEIRO DA CUNHA, 2009). It
appears clear that, in the context of the Rio Negro, the notion of
a “resource” scarcely suffices to cover the array of meanings
inherent to agrobiodiversity. Our exploratory attempts to analyse
the elementary events which determine the diversity of cultivated
plants found in a given place make it clear that the paradigms
utilised by the legal instruments only very partially reflect the
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complex reality. The ideal-types of these instruments need to be
more nuanced: the notion of collective ownership needs to be
counter-balanced with a greater appreciation of individual con-
tributions, free circulation with the existence of differentiated
norms and law, static content with the importance of innovation,
usage values with the multiplicity of values attached to phenom-
ena considered as resources, the functional nature of knowledge
with greater recognition of encyclopaedic knowledge and the
universal urge to learn about and name the world around us
(CARNEIRO DA CUNHA & ALMEIDA, 2002).

Cultivated plants are technical, cultural and relational objects
which connect and are connected by society, individuals, spaces
and temporalities. How can (or even should) legal instruments
such as the CBD, the Nagoya Protocol and ITPGRFA hope to
encompass this complexity? Is there a community of values united
around the ABS mechanisms? What other options are open to
these people? Community protocols represent a step forward, but
are they sufficient to encapsulate such a diverse array of cultural
expressions? Carneiro da Cunha suggests that we lack the imag-
ination required to effectively comprehend the multiplicity of
relations between local knowledge and the legal structures
associated with them. “Our much-vaunted global governance
cannot forever remain restricted to the economic-legal sphere.”
(DELMAS-MARTY, 2004) Will the Nagoya Protocol, and other UN
instruments, rise to the challenge, or will they end up under-
mining the very thing the economic powers are seeking to grasp?
Is the goal to legally appropriate these cognitive resources, or to
guarantee that indigenous peoples and local communities retain
control over the destiny of their own knowledge?
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Introduction

One of the key inspirations for the Nagoya Protocol, building on
the Convention on Biological Diversity (CBD), was the pioneering
Declaration of Belém, issued in 1988 by the International Society
of Ethnobiology. The CBD, cited as a landmark text by many
researchers, was designed to improve access to biological resources
while promoting their reasonable protection and enhancement,
by means of a mechanism for fair and equitable sharing of the
benefits arising out of the utilisation of genetic resources. This tool
has since been transposed into national legislation, leading to any
number of disappointments which appear to owe as much to the
nature of the objects in question as they do to the divergent interests
of the groups involved in the application of the mechanism. It is,
in fact, the culmination of a long process of negotiations (first at
the international, and subsequently at the national level) between
politicians, the private sector, the academic world and NGOs, all
involved to varying extents depending on the national and political
contexts.
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France, like all members of the European Union, was obliged to
transpose the Nagoya Protocol (signed in 2011 and ratified in
2016) into national legislation. In order to fulfil the country’s
international commitments, and in accordance with the French
Constitution, legislators produced two texts to a fairly tight
deadline: Law No. 2016-1087 of 8 August 2016 “for the
Reconquest of Biodiversity, Nature and Landscapes” (the Law on
Biodiversity - see Focus 3) and its corresponding implementing
decree No. 2017-848 date 9 May 2017. Some of the terminology
and expressions used in these texts raise important questions.
Rather than attempting to reconstruct the narrative of the
debates and consultations involved, in an attempt to put the
positions of the different groups into perspective (AUBERTIN,
2018; BOURDY et al., 2017), we instead propose to focus on the
definitions and their application in the specific case of French
Guiana, and in doing so to illustrate the complexity of “tradi-
tional knowledge associated with genetic resources” along with
some of the inconsistencies and paradoxes which have emerged
from this legislative initiative.

French Guiana is an overseas department defined in Article 73 of
the French Constitution, and the principle of legislative identity
means that it is possessed of the same legislative arsenal as
metropolitan France (MELIN-SOUCRAMANIEN, 2012). In addition to
its rich biodiversity, two of the defining features of this territory
are the presence of indigenous peoples, as per the definition used
in the CBD (AUBERTIN et al., 2007), and the wealth of natural
expertise found among Guiana’s various cultural groups (FLEURY
et al., 2014; GRENAND et al., 2004; OGERON et al., 2018). There is
also a certain degree of political defiance from some stakeholders
with regard to France’s metropolitan decision-making centres,
partly as a result of the State’s excessively Jacobin approach to
implementing its laws, sometimes ill-suited to the realities of the
overseas territories. This delicate political context, which makes
enforcing the new law difficult, is not helped by the law’s lack of
precision on the concepts employed.

The ambition for this paper is to highlight this imprecision, and
where possible to propose theoretical clarifications of certain
concepts. Starting with the key definitions of the French law which
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transposed the Nagoya Protocol into national legislation, consid-
ered from an anthropological and ethnobiological perspective,
we discuss the relevance of the choices made, the pitfalls likely
to beset the enforcement of the law and the reasons underlying
them. In the process, we address a number of key questions:

1. Who owns the knowledge envisaged by this law? We address
the notion of communautés d’habitants, the scope of such con-
cepts, and the difficulties inherent to asserting ownership of
knowledge;

2. What do we mean by knowledge relating to nature in
Amazonia, and particularly in French Guiana? We consider the
nature, temporality and evolution of such knowledge.

Who owns traditional
knowledge?

The Law on Biodiversity offers a brief definition of the communautés
d’habitants likely to be in possession of traditional knowledge
associated with resources: “Any community of people who tradi-
tionally derive their means of subsistence from the natural world,
and whose way of life has implications for conservation and the
sustainable use of biodiversity” (see Chap. 7).

The difficult task of defining
a communauté d’habitants

The notion first appears in a ministerial order of 1987 establishing
a system of “collective usage right zones,” which specifies that
the beneficiaries of these collective land reserves are those “com-
munautés d’habitants who traditionally derive their means of
subsistence from the forest,” a category of people whom the law
struggles to define (DAvY et al.,, 2016). The concept has since
been taken up in various other legal texts, including the new
Forestry Code of 2005, the National Parks Act of 2006, and
Article 19 of the order establishing the Guiana Amazonian Park
(PAG).
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One of the notable blind spots of this definition is its use of the
term communauté d’habitants' as a signified concept to define the
properties of the signifier, a logical short-circuit which renders
the whole enterprise ambiguous. PINTON & GRENAND (2007)
have already noted, with reference to the CBD, that Article 2 (Use
of Terms) does not offer a definition of local communities or
indigenous peoples. Furthermore, the concept of community is
intrinsically vague, since the term may be used to refer to any-
thing from a family unit to an ethnic group or village, or even to
refer to more expansive collective sociological or cultural entities
(GOsSIAUX, 1991). The very meaning of the term, and its appro-
priation by various social groups, has been the subject of much
discussion in other areas of the social sciences and humanities
(MACQUEEN et al., 2001).

As per the implementing decree for this law, in the Guianese
context the term communauté d’habitants specifically refers to
“Amerindian and Bushinenge” groups living at a remove from
urban centres. The executive order establishing the PAG also
adopts this definition of communautés d’habitants, thus excluding
the Creole people of Saul. Some have decried this as a flagrant
injustice to those rural Creole communities engaged in hunting,
fishing and even slash-and-burn farming, although their numbers
are dwindling.

The rationale behind this distinction between Amerindians and
Bushinenge (a good number of whom now live in urban areas in
and around Cayenne, Kourou and Saint-Laurent) and Guianese
Creole people living in the same circumstances is rarely apparent.
Creole and Maroon societies, which are not considered indigenous
under the UN definition, nonetheless have a shared history of
deportation and enslavement.

11n a recent article, while refusing to use the word “indigenous” and sticking
resolutely to the default expression communauté d’habitants, CoLLOT (2020)
goes as far as to argue that “this choice has saddled the French system with a
fundamental flaw, demonstrating the intention of both the government and
the parliament to relegate the communities in question to second-class status
within the ABS system.” The article offers a thoroughly pertinent legal decon-
struction of the application of the Nagoya Protocol in French legislation.



FROM “ASSOCIATED TRADITIONAL KNOWLEDGE” TO THE NOTION OF BIOCULTURAL HERITAGE

It seems clear enough that this is a way for the State to tacitly
recognise the existence of indigenous peoples, or at least to attempt
to transcribe this concept into French law. The implication of this
decision was that Creole communities were not entitled to claim
rights over their own forms of knowledge, and the resentment in
Guiana was palpable. This approach is obviously informed by
international treaties according specific rights to indigenous peo-
ples and minorities, but it is still entirely legitimate to question its
distinction between the knowledge held by indigenous peoples
and that associated with other rural communities (in both Guiana
and metropolitan France) (PINTON & GRENAND, 2007). The former
are protected by a system of authorisations, while the latter are not.
In light of the constitutional principle that all French citizens are
equal before the law, this raises some legal difficulties.

This interpretation thus appears to contradict the very first article
of the French Constitution, which states that all French people
are born equal. It is, however, consistent with the EROM Law?
and its creation of a Grand Customary Council of Indigenous
American and Bushinenge populations, evidence of the French
State taking another step towards recognising those whom it still
officially refuses to call “indigenous” people.

Returning to the use of the term community, there are two key
sticking points in the Guianese context. Who defines this term?
And how?

We remain convinced that these points should have been discussed
in advance with the cultural groups intended to benefit from the
new legislation. This was certainly the wish of the Grand Customary
Council (see Chap. 12), expressed in its final response to the Guiana
Amazonian Park in September 2019. One of the major stumbling
blocks which has beset this whole process is the methodology
employed: French, or European, legislators imposing their views
upon Guianese communities. There was no real effort made to
consult different Indigenous American and Bushinenge peoples on
the ground, in order to co-construct what we now call community-
oriented protocols (see Chap.14).

2 Law No. 2017-256 of 28 February 2017 concerning genuine equality in the
Overseas Territories, containing additional social and economic provisions.
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Another major limitation is the failure to consider groups based
outside Guiana, Wallis and Futuna, New Caledonia and the
Pacific islands, since the law only covers the aforementioned ter-
ritories. By way of an example, consider the shepherds of the
Causses region, whose sheep help to maintain the orchid prairies
(some varieties of orchids flourish on these limestone prairies,
grazed by sheep) (O’'ROURKE, 2006), whose way of life undoubt-
edly has “implications for conservation and the sustainable use
of biodiversity.” The same could be said of winegrowers in the
Jurancon area, maintaining singular ecosystems on their lime-
stone hillsides which would otherwise disappear. Without these
communautés d’habitants, as per the definition adopted in the Law
on Biodiversity, these habitats would be at risk. So why should
they be prevented from demanding a special status?

Indeed, the influence of past societies on any number of ecosys-
tems has been extensively demonstrated by research in the field
of historical ecology, from India to Amazonia and British
Columbia to the Mediterranean basin (BALEE, 2013; BLONDEL,
2006; GADGIL & THAPAR, 1990; LEPOFSKY et al., 2017; ODONNE
etal.,, 2019). It is never easy to establish a baseline when it comes
to “conservation of biodiversity,” not least because the concepts
of “initial state” and “baseline” are themselves hard to define
(BARLOW et al., 2012; BEISNER et al., 2003; PAPWORTH et al.,
2009).

What about individuality?
The status of knowledge

The fact that the legislation uses the expression “one or more
communities” seems to imply that this law only applies at the
community level. Does this exclude individual knowledge? Does
the law consider that no knowledge in relation to genetic
resources can be individually held within these communities?
This question is not an anodyne detail, since the relationship
between individual and collective knowledge, and the different
levels of collective identity, are subjects of study and debate
among ethnobiologists and anthropologists (REYES-GARCIA et al.,
2007 ; see Chap. 10).
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Distribution of knowledge may also be gendered (TORRES-AVILEZ
et al., 2016; VOEKS, 2007). In Amazonia this is true of basket-
weaving and the plants used to stun fish, considered to be pri-
marily masculine activities, while knowledge of plants used to
dye fabric or ease childbirth is a predominantly female concern.
But this is not to say that there are not specialists with expertise
in specific areas of biocultural heritage, and their technological,
medical, hunting or agricultural dimensions. There is clear evidence
of such specialisation, although it is certainly less present than in
other, more hierarchically-structured societies. Among the Teko
of French Guiana, for example, there are specialists in myth
(baekwot a’e kuwapat), medicinal plants (ka’a lewa), spiritual
interactions (paze) and dance (polazat). Rather than a dichotomy
between specialist and generalist knowledge, what we actually
find is a continuous spectrum ranging from individual knowledge
to shared, community knowledge. A paze, for example, holds
knowledge gleaned from interpersonal teaching, i.e. passed from
master to student, but also derived from allied non-human enti-
ties; the latter is an example of personal, often inexpressible
knowledge. Another example comes from the Zapara people in
Ecuador, where dreams play a major role in the learning process
(BILHAUT, 2011). At the other end of the spectrum, storytellers are
repositories of knowledge which is community-owned, albeit sub-
ject to individual reappropriations and perpetual variations. This
is essentially what COLLOMB (2018) argues when he asserts that
the “questions raised by the Quassia amara affair also highlight the
difficulty of identifying — in debates of this kind — who, collec-
tively, knows what, or indeed of solidifying the idea of a specific
individual or group as ‘holders of knowledge,” and thus as the
legitimate recipients of the benefits derived from the work done
by researchers using this knowledge.”(see Box 1 Chap. 12).

Collectives with variable contours

The question of how to delimit communities may also be
approached from a diachronic perspective, since ethnohistorical
research has clearly established that present-day communities are
the result of a long series of reconstitutions and coalescences
(GRENAND et al., 2017). In southern Guiana, historical maps can be
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used to illustrate the gradual disappearance of different groups,
who have in fact combined to form the three composite groups that
live in the region today: Teko, Wayapi and Wayana. Amazonia is
aworld in perpetual movement, although the speed of this move-
ment was drastically accelerated by the European invasion.
Furthermore, interactions between Amazonian and European
cultures stretch back further than we sometimes imagine, and
these influences raise further questions in terms of usage.

Without wishing to overly simplify the issue of the origin of
knowledge, the majority of Amazonian mythologies agree that
virtually all knowledge of nature and associated techniques
comes from other peoples, who may be human or non-human.
This certainly applies to knowledge of vines containing fish tox-
ins. A certain number of species, particularly from the Fabaceae
family, and specifically the Lonchocarpus, Derris or Tephrosia gen-
era, are used as toxins for fishing purposes (MORETTI &
GRENAND, 1982): threshing these plants in the water releases a
toxic substance which stuns the fish, making them easy to catch.
According to Wayapi oral history, these techniques, particularly
those involving Lonchocarpus vines, were originally taught to
them by capuchin monkeys (GRENAND, 1982).

Another example is provided by the reeds used in basket-weav-
ing, known as arouman. For the Palikur people (DAvY, 2011), the
technique of weaving plants was learned from birds, specifically
the yellow-rumped cacique. Moreover, knowledge of the two
most commonly-used species of arouman was transmitted to
them by the agouti and tapir respectively.

All of these myths? serve as metaphors highlighting the importance
of the dissemination of techniques through exchanges and alliances
with other clans and ethnic groups. Whether it represents historical
reality or is more a projection of socially desirable interactions,
this Amazonian ethos, which has been extensively discussed by
anthropologists, illustrates the significance of exchange and alliance.
Numerous studies have demonstrated instances of technical and

3The list is endless: a brief excursion into the thousands of pages of Claude Lévi-
Strauss’ Mythologiques is enough to get a sense of the inextricable connections
between these neighbouring worlds (LEvi-STRAUSS, 1964).
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artisanal complementarity between different groups. For example,
there were long-standing networks of exchange spanning several
hundreds of kilometres and involving dozens of groups: in the
Guiana highlands, some of these networks stretched from Venezuela
to Amapd (DREYFUS, 1992). We also know that on the Rio Negro in
Brazil, and in Guiana too, some groups specialised in the production
of manioc graters, others in the fabrication of feather headdresses,
others in the training of hunting dogs and so on. All of these groups
thus had their own forms of specialisation. The objects they pro-
duced travelled far and wide, and were subsequently imitated. It is
therefore difficult to determine who owns the intellectual property
rights to many Amazonian inventions. Furthermore, intellectual
property is a very important issue in French law, and the system
struggles to get to grips with these forms of knowledge and their
transmission by dreams, mythical ancestors or non-human beings,
and for which the notion of ownership needs to be approached
differently (PINTON & GRENAND, 2007).

Content and contours
of knowledge

Above and beyond the challenges involved in determining who
owns knowledge, defining what it is they actually own is also a
complex matter. We shall consider the definition given in the Law
on Biodiversity of “traditional knowledge associated with genetic
resources:” “[...] knowledge, innovations and practices relating to
the genetic or biochemical properties of that resource, its use or its
properties, which have been held historically and continuously by one
or more of the communautés d’habitants mentioned in paragraph 4°,
as well as any developments to these practices and knowledge
which can be attributed to the communautés d’habitants.”

The nature of the objects
in question

This definition raises further questions as a result of its vagueness.
The first potential sticking point is the nature of the objects in
question.
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What does the law mean by innovations? Technical procedures?
We might, for example, apply this definition to the preparation of
the fruit of the acai palm tree (Euterpe oleracea). This is a complex
process similar to that required to transform bitter manioc
(which is toxic) into an edible foodstuff. These processes, and
many others, are excluded from the legal definitions on account
of their cross-cultural reach. If this criterion serves to rule out
knowledge which is too widely-shared, and which would require
highly complex discussions, the fact remains that these are
Amazonian collective inventions. This exclusion is undoubtedly
advantageous from an industrial perspective, since projects to
develop acai palm operations in French Guiana, drawing upon
long-established practices, would otherwise be considered akin
to co-opting practices and innovations for mercantile ends (what
some would call biopiracy).

Next, what do we consider as properties? A speckled blue colour?
A bitter flavour? Ability to fly? Size? In fact, it seems that any
adjective applied to a biological resource can be considered a
property of that resource. This has major implications for
nomenclature and definitions, not to mention uses. In fact, the
consequences extend to all fields of social sciences and humani-
ties, from the most rigidly descriptive ethnography to the latest
ethnosciences. As anybody who has spent any time with people in
the Amazon will know, rarely does a conversation go by without
mention of the size of a fish caught recently, the colour of a monkey
spotted in the treetops, the ideal period to pick such and such a
fruit, etc. Amazonian ways of life depend upon a tightly-woven
tapestry of relations between the elements and entities which make
up the world, in which man is just one player among many.

Temporality

The second potential pitfall in these definitions is a matter of
time. What does the law mean by “historically” held knowledge?
Is fifty years enough? A hundred? Does this principle of
longevity apply to all objects and knowledge? Oral societies
evolve in remarkably dynamic ways, and the traceability of the
knowledge they hold (its ontogenesis, to borrow a term from the
analytical sciences) is a highly complex issue. It is difficult to
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even approach this issue without drawing upon inferences which
are often hotly-debated, to the extent permitted by linguistics,
archaeology and ethnohistory.

On a more general note, it is the notion of tradition which should
give us pause for thought. POUILLON (1991) defines it as “that part
of the past which survives in the present, where it is passed on and
remains active and accepted by those who receive it and, in turn,
pass it on to future generations.” The anthropological literature on
this subject is extensive, but clearly the legislators are not overly
concerned with this corpus. We have known since the work of
HOBSBAWM & RANGER (2012), LATOUR (1991), LENCLUD (1987)
that it is a vain endeavour to attempt to distinguish between so-
called “traditional” societies and what we might call “modern” or
“historical” societies. Indeed, considering “traditional” populations,
or people engaged in “traditional” activities, as distinct from other
people is a highly sensitive subject in the 21 century.*

As an illustration of these temporal dynamics, the example of the
plants used by the Wayapi to treat leishmaniasis is informative.
As we have demonstrated in a previous publication (ODONNE et
al., 2011), most of these plants had changed over the course of
the preceding thirty years. Among the 38 plant species identified
by our study in 2009, only one was used to treat the same condi-
tion thirty years previously. Among the mechanisms which may
have contributed to this evolution in knowledge, we might cite:
shifts in uses, for example a plant initially used to treat a skin
condition may prove to be useful for a different skin condition;
intercultural shifts, with plants exchanged between groups; and,
finally, original creations and discoveries, since the Wayapi
experiment with the use of different plants on a daily basis.

This knowledge is dynamic and constantly evolving. Indeed this
highlights two of the great strengths of Amazonian societies:
their capacity to adapt in complex environments, and their
resilience in the face of changes which can often be brutal. But
how can we establish the continuity of such knowledge, another

4 From a legal perspective, it is not longevity which determines tradition, but
rather the way in which knowledge is constituted and transmitted, considered
to represent the primary criterion for identifying and defining traditional knowl-
edge (CoLLoT, 2020).
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key requirement of the law? Proving the continuity of material
cultural is always a complex undertaking in a context defined by
impermanence, a result of the fragility of so many Amazonian
objects, so retracing the history of intangible heritage is a serious
challenge. Should we simply take people at their word?
Variations on the affirmation “my grandparents always did it this
way” are heard time and time again in field surveys... In this
case, how do we deal with secret or discreet knowledge?

Last but not least, the idea of “developments of these practices
and knowledge which can be attributed to the communautés
d’habitants” also demands further attention. How do we define
such developments to practices and knowledge? This formula-
tion appears to reflect an intention to avoid excessively rigid
definitions, taking into account the perpetual dynamism of local
knowledge. But it also raises a number of new questions. Is the
development of a practice not a practice in and of itself? Once
again, the difficulty here is to situate such developments within
a longer timeframe, with regard to knowledge of techniques
within Amazonian societies. The contrast established between
continuity and evolution is strange, if not paradoxical.

Transversality of knowledge
and practices

The latter point also raises the issue of the origins and movements
of local knowledge through time, space and cultures. By excluding
both “traditional knowledge associated with genetic resources
which cannot be attributed to one or more communautés d’habitants”
and “traditional knowledge associated with genetic resources
whose properties are well-known and have been in regular, long-
standing use outside of the communautés d’habitants sharing
them” from the scope of ABS schemes, legislators seem intent on
simplifying the benefit-sharing process for shared knowledge. But
demonstrating the ownership, or non-ownership, of knowledge
is a fiendishly tricky business. In the aforementioned study of
plants used to combat leishmaniasis in Oiapoque (ODONNE et al.,
2011), we demonstrated that it could be reasonably assumed that
around 60% of species used in 2010 were the fruit of exchanges
of knowledge between cultural groups. As demonstrated with
increasing frequency in the ethnobiological literature, such
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exchanges are the principal source of development in local
knowledge (DELETRE et al., 2011; DiAz -REVIRIEGO et al., 2016;
TAREAU, 2019; TAREAU et al., 2019). It would also be useful to
study the “cultural biogeography” of knowledge transmission in
greater detail, in order to better understand the dynamics in play.
However, somewhat paradoxically, these processes require complex
authorisation processes. Indeed, comparative studies on a pan-
Amazonian level generally run up against the paucity of available
data (ODONNE et al., 2017). Putting things into perspective, it
seems highly likely that the volume of traditional knowledge
shared beyond or between communautés d’habitants is much
greater than generally assumed. Indeed this is one of the main
findings of TAREAU’S (2019) work on exchanges between cultural
groups on the Guianese coast. Knowledge and species travel
freely from one group to the next, and some cultural groups — in
this case, Creole communities — occupy a key position within this
system, acting as intermediaries between other cultures in Guiana.
Tareau thus demonstrates that 75% of the medicinal plant species
mentioned in his surveys were cited by at least 5 different cultural
groups, with 31% cited by 10 of the 16 cultural groups inter-
viewed (TAREAU, 2019: 262). These figures give some idea of the
significance of shared knowledge of medicinal plants, and in most
cases it would be a vain endeavour indeed to attempt to ascribe
knowledge of a particular plant to a specific community. The
example of Quassia amara has become emblematic in French
Guiana (BOURDY et al., 2017; see Box 1 in Chap. 12). In TAREAU’S
view, informed by extensive research, it appears that knowledge of
this plant is not specific to any group in Guiana! It was probably
introduced in 1772, and the neighbouring colony of Suriname
exported 265 tonnes of it to Europe in 1869, to be used as a bitter
tonic, malaria remedy and insecticide. It is still to this day the 5"
most-used medicinal plant on the Guiana coast, employed by 12
different cultural groups (TAREAU, 2019). As such, and in spite of
the ongoing controversy, if somebody were to commission a study
into the anti-malarial properties of this well-known plant species,
there would be no need to apply for authorisation because this
“traditional knowledge [is] associated with genetic resources whose
properties are well-known and have been in regular, long-standing
use outside of the communautés d’habitants sharing them.” (Law
on Biodiversity, 2016).
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The eternal difficulty
of observing change

Linguistic science provides another means of reconstructing his-
torical exchanges. The names of plants in the many languages
spoken in Guiana (and beyond) bear witness to extensive cultural
exchanges (GRENAND, 1995). Consider the example of the Euterpe
oleracea palm tree, known variously as: was (Palikur), wasey
(Wayapi), watsey (Teko), wassaie (Guianese Creole), wasay
(Kali'na), acai (Brazilian Portuguese) and so on and so forth. The
phonological similarities are evident, even to readers not well-
versed in the subtleties of historical linguistics. The same can be
said of the fish toxins derived from plants in the Lonchocarpus
genus, known as fieku in Wayapi and Beku in Teko. One particular
species was thus assigned the Latin taxonomical name Lonchocarpus
nicou (initially Robinia nicou) by Aublet, who collected and named
it with the help of Kali'na Indigenous Americans, who referred to
it as nicou (AUBLET, 1775). This phenomenon can be observed for
many of the most emblematic Amazonian plants, testament to the
transversality of Amazonian cultures: these peoples have mutually
enriched one another, and far from existing as impermeable enti-
ties they are bound together by thousands of years of material,
matrimonial, conflictual and linguistic exchanges, predating the
changes brought about by colonisation.

Resituating the notion
of biocultural heritage

All of these reflections are to be framed within the context of the
Nagoya Protocol and its implementation in France, and specifically
French Guiana. International debates and agreements, along with
the attention of politicians, have been focused primarily on the
equitable sharing of the benefits derived from the utilisation of
traditional knowledge. But we know from previous incarnations
of these texts that they were originally concerned entirely with
State ownership of biological resources, and have since been
expanded — under pressure from indigenous militants and learned
societies — to encompass local knowledge of biodiversity.
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We find ourselves faced with two radically different phenomena:
biodiversity, and the knowledge pertaining to it. Protecting the
former is often a matter of leaving it well alone, or at least using
it selectively. The latter is a much less stable category, particularly
where societies with predominantly oral traditions are concerned.
Protecting this knowledge is a matter of taking all possible mea-
sures to keep it alive, and thus making it available for repeated
access. As such, while it is possible to protect biodiversity by
limiting access, we cannot hope to protect “associated knowledge”
by stymieing its dissemination. Traditional knowledge only fades
away if it is not used...

The result is a form of hybrid knowledge, a combination of natu-
ralist expertise and cultural features, practice and theory, which
is poorly preserved. This may well be the heart of the problem.
The inherently contradictory nature of the existing legal texts —
which seek to protect phenomena which they strive to define,
focusing instead on the sharing of the benefits they generate —
requires us to imagine a new conceptual framework, existing at
the intersection of natural and cultural heritage, tangible and
intangible heritage: biocultural heritage (MAFFI, 2018). Without
this indispensable conceptual work, and without the creation of
dedicated programmes of conservation and museum presentation,
conservation stakeholders will remain locked in endless debate,

and knowledge will continue to disappear along with those who
hold it.

In France, at time of writing, there is no institution allowing for
the combined collection of biological taxa, their seeds, multimedia
documents illustrating the knowledge and know-how associated
with these taxa, and objects created by or associated with these
practices. The situation elsewhere in Europe is scarcely any better.
There are economic botany collections in the United Kingdom
(Kew Gardens) and the United States (Missouri Botanical Garden),
but these are only capable of meeting a tiny fraction of demand.

The examples cited in this chapter are illustrative of simple,
localised problems which provide examples of definitions running
up against reality, specifically the vast diversity of natural knowl-
edge among Amazonian societies. Groups whose recent history
has been marked by geographical instability, such as the Galibi
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Marworno in Brazil, or the Ndjuka in Suriname, and now French
Guiana, raise further questions. These groups are certainly
Amerindians or Bushinenge, but some of them do not have French
nationality. What laws apply to them? French law? Brazilian?
Surinamese? While the species they use are undeniably found in
Guianese territory, in some cases the knowledge they apply to
them originates in their native country, where the biodiversity is
largely identical... Perhaps, then, we should follow the UNESCO
example and create a special status? In light of the shared history
of our human societies, perhaps the notion of biocultural heritage
of humanity, or global biocultural heritage, would be appropriate
with regard to the recent concept of biocultural law (COLLOT,
2020).

Conclusion

It now seems clear that our existing laws and implementing
decrees, in the name of protecting biodiversity and associated
knowledge, are in fact compromising conservation efforts and
discouraging those who wish to study them. In these circum-
stances it is impossible to say “who benefits from this crime?”
since — against all expectations, particularly in French Guiana —
the legal texts ignore the position of the people who hold the
knowledge. At no point do they consider the possibility of
Amazonian perspectives on the living world, preferring to rely
exclusively upon ethnocentric interpretations. In terms of
Amazonian perspectivism, as studied by VIVEIROS DE CASTRO
(1998), all of these definitions of “biodiversity” are inconsistent.
In Amazonia, relations between humans and non-humans are
often viewed in terms of alliances, crises, family histories etc.
Cognitive schemas which our legislators are powerless to trans-
pose. To quote PINTON & GRENAND (2007: 194): “When it comes
to the conservation of biodiversity and associated knowledge, it is
surely better to favour flexible approaches, to maintain forums for
negotiation, to avoid enshrining the rights and duties of all parties
in overly restrictive terms in the legislation, so that satisfactory
compromises can be found.”
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Moving beyond the relatively narrow conceptual confines of
natural and cultural heritage, the notion of biocultural heritage
(tangible or intangible) makes sense, particularly since it is often
impossible to separate the tangible from the intangible in some
societies (PINTON & GRENAND, 2007). Perhaps it is time to seriously
consider recognising the shared biocultural heritage of humanity.
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Chapter 12

Grand Customary Council
of Amerindian and
Bushinenge Populations

A new dialogue
in French Guiana

Tiffanie HARIWANARI

The first Council for Consultation with the Amerindian and
Bushinenge Populations of French Guiana (CCPAB) was estab-
lished in June 2008 during the presidency of Nicolas Sarkozy, by
means of an amendment submitted by senator Georges Othily to the
Overseas Territories Bill. This amendment stipulated the creation
of an administrative commission of a consultative nature, attached
to the Prefecture, to be consulted on “any bill or proposal debated
by the regional or departmental council with consequences for
the environment, living environment or cultural activities of
Amerindian and Bushinenge populations.” This body seemed
doomed to failure since, as George Pau-Langevin, Minister for
Overseas Territories, readily admitted, it had neither the financial
resources nor the status required to “deliver better representation
for the indigenous populations of Guiana and promote their
specific interests.”

The communities in question greeted this lack of adequate
resources as the latest in a long line of humiliations. They felt that
their voices had already been suppressed over previous decades,
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particularly with the establishment of municipal authorities which
acted as checks on their own powers, the arrival of money and its
consequences for relationships within villages, and the disruption
to cultural traditions caused by Christianisation.

The negotiations which led to the recent Law on Biodiversity
(2016) helped to move things along. The member of parliament
for French Guiana, Chantal Berthelot, sought to make the CCPAB
a public legal entity responsible for organising consultation of
communautés d’habitants holding traditional knowledge associated
with genetic resources, and negotiating and signing benefit-sharing
agreements with users. To this end, she proposed an amendment
to the Bill on Genuine Equality in the Overseas Territories (EROM)
in February 2017, stipulating the creation of a Grand Customary
Council of Amerindian and Bushinenge Populations (GCCPAB).

The Grand Customary Council finally took shape on 10 and
11 February 2018, a historic occasion on which all of Guiana’s
Amerindian customary chiefs and Bushinenge captains gathered
together. From East to West, North to South, all of the chiefs and
leaders of Amerindian and Bushinenge associations attended the
launch of the Council. They were charged with electing a governing
committee for a period of three years, by means of a secret ballot,
as well as determining the Council’s regulations. After two days,
16 representatives were put forward by their communities (12 cus-
tomary chiefs and 4 associative representatives, with an equal split
of Amerindian and Bushinenge members). The Minister for Overseas
Territories then designated two additional representatives with the
agreement of the represented communities. The much-criticised yet
hotly-anticipated Grand Customary Council was finally a reality.

Many militants (primarily Amerindians) expressed their frustration
at France’s incorrigibly unilateral understanding of customary
representation. They denounced Article D. 7124-46 of the Decree
implementing the EROM Law as being typical of this stubborn
paternalism: “The cost of running the Grand Customary Council
is covered by the State. The Grand Customary Council’s secretariat
is attached to the office of the central government’s representative
in Guiana.” They also bemoaned the longstanding failure to
demonstrate sufficient consideration for local populations,
embodied in the purely consultative role of the Grand Council in
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relation to the representative of central government in the French
Guiana Territorial Authority. Nonetheless, the French State had
finally recognised, to some extent, the legitimacy of the customary
chiefs by establishing a Grand Council complete with the requisite
funding, which represented an improvement on the previous
state of affairs. The Grand Council is also qualified to intervene,
at its own initiative, on all matters directly or indirectly affecting
the indigenous population (environmental, societal and cultural
issues etc.). Nevertheless, and crucially, the Grand Council remains
to this day a purely consultative administrative body. The GCCPAB
cannot assume the role of a public legal entity.

However, the most pressing priority was to make indigenous
voices heard, since projects with consequences for their lives
were still being launched without proper consultation of those
most affected. It soon became clear that, without the presence of
the Grand Customary Council, this deleterious state of affairs
would only continue. Furthermore, following the accusations of
biopiracy levelled at IRD in the high-profile “Couachi Affair”
(see Box 1), there is much work to be done on the gathering of
consent before access is granted to traditional knowledge associ-
ated with genetic resources. Under the terms of the Law on
Biodiversity, the Grand Customary Council can intervene in
order to manage this consent-gathering process. As per Article 78
of the EROM Law, the Guiana Territorial Authority may, at the
request of the Grand Customary Council, “create a public insti-
tution for cultural and environmental cooperation” tasked with
implementing Article L. 412-10 of the Environment Code. In
other words, the Grand Council may organise the consultation of
communautés d’habitants holding traditional knowledge associated
with genetic resources (see Chap. 8). However, since the Council is
not a public legal entity, it cannot negotiate or sign benefit-sharing
agreements.

The situation remains complex and uncertain, with differences of
opinion within both the Territorial Authority and the Grand
Council hampering the creation of a public legal entity. The con-
crete reality of these relations appears to be a major obstacle to
collaboration. It is worth noting that socio-cultural differences
between Amerindian and Bushinenge communities require dif-
ferent decision-making and consultation processes.
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Box 1.
The Couachi Affair — (Quassia amara)

Well known in Suriname since the 18" century as a treatment for
fever, Quassia amara is a plant first described by Swedish botanist
Linnaeus in 1763. It is found in Central America, the Caribbean and
on the northern shores of the Amazon region, and is listed in the
French Pharmacopoeia under the name Quassia de Surinam. It has
been domesticated and cultivated in “Creole gardens” and is grown
on an industrial scale in Guiana, where it is known as couachi, and
in Costa Rica.

Taking up the directives of the WHO's ‘Roll Back Malaria’ pro-
gramme, and prompted by a surge in treatment-resistant malaria
cases in Guiana, an epidemiological inquiry was conducted in 2003
by the French National Research Institute for Sustainable
Development (IRD). 117 participants from a diverse array of back-
grounds (Brazilians, Creoles, Europeans, Galibis, Hmong, Palikur)
were surveyed on how they dealt with this disease. The surveys and
interviews confirmed that couachi leaves were widely-used in anti-
malarial decoctions. Biochemical analyses were then conducted in
laboratory conditions to test this practice, and attempt to define pro-
tocols for extracting and identifying the chemical compounds pre-
sent in the plant.

After several years of research, in 2008, a molecule known as
Simalikalactone E (SkE) was identified and protected by two patents
registered by IRD. The first patent covered the procedure used to
extract and use SKE to treat malaria; the second, registered in 2011,
protects the utilisation of this molecule in cancer treatments.

In October 2015, Fondation France Libertés lodged an appeal against
the first IRD patent with the European Patent Office (EPO) and
launched a media campaign accusing the institution of biopiracy. The
resonance of this campaign was amplified by its timing, since it coin-
cided with the parliamentary debates over the Law on Biodiversity,
which introduced an ABS mechanism for France and thus for French
Guiana. The political context was complex, with the creation of the
new Guiana Territorial Authority, sealing the merger of the previous
departmental and regional authorities. The issue of biopiracy became
a lightning rod for various tensions, exacerbating the political and
public debate. Any number of individual and collective grievances
became mixed up in this affair: affirmation of indigenous identities
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via the denunciation of the appropriation of traditional remedies,
conflicts between socio-cultural groups in Guiana claiming owner-
ship of knowledge of the plant, criticisms of France’s colonialist atti-
tude, the new Guiana Territorial Authority hoping for decentralised
management of biodiversity matters, etc.

An oral hearing was held in February 2018, at which the EPO fully
confirmed the validity of the patent. Since this affair, however, pro-
jects intended to capitalise on the patents, initiated and negotiated
by IRD and the relevant Guianese structures, have fallen by the way-
side, and opportunities to develop the industrial production of a drug
based on the SkE molecule have not been pursued.?

With regard to access and benefit-sharing mechanisms (ABS), the
Guiana Amazonian Park is provisionally acting as the legal entity
overseeing implementation of procedures for access to genetic
resources, particularly the consultation of communities with
regard to requests for access to traditional knowledge associated
with genetic resources. Consultation of these communities
requires a number of complex procedures to be implemented
locally, in order to obtain a response from both the territorial
authority and the Grand Customary Council.

Finding a mode of consultation consistent with the lifestyles of
the communities in question is therefore a priority, and the
implementation of community-specific protocols is crucial (see
Chap. 14). However, the French government, through the inter-
mediary of the Guiana Amazonian Park authorities, has proposed
a consultation model that is incompatible with local customs: a
question is put to the chief, who is expected to answer on behalf
of the whole community. This of course implies that a customary
chief represents the whole community, which is generally not the
case among Amerindian groups, where a man’s word is his own

1 For further information see BOURDY G., AUBERTIN C., JULLIAN V., DEHARO E., 2017 —
Quassia "biopiracy” case and the Nagoya Protocol: a researcher’s perspective.
Journal of Ethnopharmacology, 4 (4): 290-297. CoLLomB G., 2018 — L'affaire du
Quassia amara : jeux et enjeux politiques en Guyane, du global au local. Recherches
amérindiennes au Québec, 48 (1-2) : 193-200.
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and he does not speak for the community at large. A considerable
amount of information and educational work is required with
communities benefiting from ABS, so that they can create their
own protocols for establishing prior, informed consent among
themselves. Such protocols would be of use not only for ABS
purposes, but also for the many other matters on which commu-
nities are consulted. At the time of writing, the absence of clear
protocols means that the same individuals within a given territory
are consulted repeatedly, while others remain invisible, for various
reasons (language barriers, lack of interest, etc.). This raises
questions as to who can truly be considered qualified to represent
the knowledge of a community.

As such, a methodology tailored to each community must be
developed in collaboration with the members of the Grand
Customary Council. It should come as little surprise that the first
discussions in this area have highlighted the limitations of the
legislative framework, specifically with regard to what constitutes
traditional knowledge (see Chaps. 10 and 11).

By way of an example, Bruno Apouyou, the Boni captain of the
Saramaca village in Kourou, and Vice-President of the Grand
Customary Council, has offered an explanation of the division of
traditional knowledge between the village, the family and the lo
or be (clan) in Boni culture. If a request were to be made for
access to traditional knowledge associated with genetic resources
held by the Bonis, the issue of the origin of this knowledge
would arise. Knowledge may be considered maternal or paternal
in origin, but not both simultaneously. A boy who learns from
his father how to use a certain plant for medicinal purposes is
not supposed to share this knowledge with his maternal family.
If such transmission were to occur, the knowledge would be
considered to have been shared with the maternal family, but not
given to them as owners. The maternal family would have no
such claim over the knowledge.

Taking such practices into account requires adjustment to the
ABS model. The Vice-President of the Grand Customary Council
is unequivocal: “French law must adapt to our laws.” In order to
achieve this, he feels that a robust dialogue on the different man-
ners of approaching the traditional knowledge of communautés
d’habitants is indispensable.
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The continuation of these discussions with the Grand Customary
Council and the mediators from the Amazonian Park must improve
our understanding and recognition of the ways in which knowledge
is constructed, transmitted and used. By affirming the rights and
will of local populations in all their diversity, community-specific
protocols will provide clear guidance as to how such knowledge
can be used to further our understanding of biodiversity.






Chapter 13

Sharing lessons learned
from the establishment
of an ABS mechanism
(French Guiana
Amazonian Park)

Raphaélle RINALDO

The implementation of an Access and Benefit-Sharing (ABS) pro-
cedure in French Guiana (between 2007 and 2016) was the first
project of its kind in France. Nobody involved was fully prepared,
not even the local stakeholders who had requested the creation
of such a mechanism as a prerequisite for the establishment of
the French Guiana Amazonian Park. As we shall see, these local
players did not always facilitate the implementation process. In
this chapter we look back over these years of tentative progress,
hard work and constant mediation, an experience fraught with
legislative, political and human challenges, and a process which
had the unexpected effect of bringing together historical opponents
around a core of shared ideas.

Creation of the French
Guiana Amazonian Park

An idea which began to gain traction in naturalist circles in the
1970s, the project to create a major national park in French
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Guiana was officially approved by President Francois Mitterrand
on 4 June 1992 at the Earth Summit in Rio. It then took fifteen
years of negotiations and two abortive proposals rejected by local
stakeholders (in 1993 and 1999) to finally arrive at what would
become the French Guiana Amazonian Park (French acronym:
PAG) on 28 February 2007. The Park was a new addition to
France’s network of national parks, and is officially Europe’s
largest national park thanks to its 3.4 million hectares spanning
the southern third of Guiana.

This missions of the French Guiana Amazonian Park are as follows:

— conservation of terrestrial and aquatic ecosystems and associated
human practices;

—recognition of cultural diversity and transmission of knowledge;

— improving quality of life and supporting development.

In order to finalise the creation of the Park, changes were
required to the legislation on national parks in order to update
their missions by making them responsible for ensuring sustain-
able development locally, and to introduce the concept of “com-
munautés d’habitants who traditionally derive their means of exis-
tence from the forest” into French law. This was achieved on 14
April 2016 (see the French Law on Biodiversity, Focus 3 and
Chaps. 7, 8 and 11). The law contains provisions favourable to
the interests of these communities (Box 1).

Box 1.
The order establishing the PAG
introduced an ABS mechanism in Guiana

“Access to the genetic resources of species found in the national
park, and their use, are subject to authorisation” (Article L.331-15-6
Para. 1 of the Environment Code). “Authorisations shall be issued by
the President of the Regional Council, with the approval of the
President of the Departmental Council and after consultation with
the public institution responsible for the national park, with no bear-
ing on the enforcement of the provisions of the Intellectual Property
Code.” (Article L.331-15-6 Para. 3 of the Environment Code)
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Communities
and ABS in the creation
of the Park

In order to better understand the stakes at play in terms of access
to genetic resources in the Park, we must look back at the
involvement of local communities in the creation of the project.

In 1993, a memorandum of understanding for the creation of a
new national park was signed in Guiana by the Departmental and
Regional Councils and the Ministries for the Environment, Overseas
Territories, Agriculture and Forestry. The Steering Committee
established by this agreement was tasked with defining the zoning
of the new park. It included representatives of the government,
alongside scientists and elected officials.

In 1994, the Commission for the Creation of the Park declared the
full consent of Guiana’s indigenous populations to be an essential
prerequisite to their involvement with the park project, particu-
larly with regard to tourism in the areas occupied by these groups.
Nevertheless, this appears to have been something of a formality,
since none of the communities in question were represented on the
Steering Committee (LEPRETRE, 1998). The first draft proposal was
roundly rejected by local authorities, concerned that its excessively
naturalist vision neglected the importance of economic develop-
ment and failed to guarantee their own powers within the gover-
nance of the future Park. Regional elected officials subsequently
backed the revised proposal put forward in 1996.

In 1998, the Amerindian and Bushinenge populations were largely
sceptical or even openly opposed to the creation of the Park.
They did not truly understand the issues at stake, or else feared
that their freedom to access territories and resources would be
curtailed (FLEURY, 1998).

On 21 June 1998, at the initiative of the Federation of Indigenous
Organisations of Guiana (FOAG), a meeting bringing together
Amerindian and Aluku Bushinenge customary chiefs was held in
Twenké. This meeting resulted in the ‘Twenké Resolution,” in
which customary chiefs demanded that the central government

D
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and local authorities (Regional and Departmental Councils)
abide by the commitments that France had made in Rio in 1992.
Among them was a promise that the State would “recognise the
identity, cultures and interests of indigenous peoples.” They
demanded legal recognition of the customary and spiritual
authorities of indigenous and traditional populations, as well as
their rights to the land and its national resources.

The second draft proposal for the Park thus gave local commu-
nities more control and decision-making power, through the
intermediary of their traditional political authorities. This new
version was rejected by both the national parliament and local
elected officials, since it afforded preferential treatment under the
law to a certain community.

In 2006, after years of silence on the matter followed by a new round
of consultations facilitated by intermediaries, the Commission
for the Creation of the Park published a new draft proposal in
which local and indigenous communities were given consultative
power, not mentioned specifically in the executive order estab-
lishing the Park. The channels available to them to make their
voices heard were the PAG and the Regional and Departmental
Councils. Only the President of the Departmental Council was to
be endowed the authority to issue binding decisions (see Box 1)
(FLEURY & KARPE, 2006).

In terms of implementing these new arrangements, it was agreed
that, at the initiative of the Conference of Regional and
Departmental Representatives, the charter of this new national park
should define the terms for accessing and using genetic resources.
The Environmental Authority made the Park an experiment to
conceive the implementation of an ABS mechanism consistent with
France’s international commitments under the 1992 Convention on
Biological Diversity, updated in the Nagoya Protocol of 23 October
2010. Guiana thus became the first region in France to regulate
access to its genetic resources. It remained the only region with
such procedures in place until 1* January 2017.

Although they are not afforded final decision-making authority
in the executive order establishing the Park, local and indigenous
communities do hold seats on its board of directors, with customary
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chiefs and captains serving as the official representatives of
Amerindian and Bushinenge communities to the French State.
Whereas among the Amerindian groups found in the south of
Guiana (Wayana, Wayampi and Teko) the customary chief (or,
more accurately, chief “of customs”) is not necessarily a representa-
tive or guarantor of order, among the Aluku (a Bushinenge people),
the customary and spiritual chief (gaan man) unequivocally does
not sit on administrative bodies of this sort. In their designated
territories, it is kapten appointed by the Guianese authorities who
maintain law and order and sit on the committee. The member-
ship of the Park’s Local Community Committee, which serves as
its socio-economic committee, primarily comprises local people.
By 2007, at least on paper, a system of inclusive governance had
been established allowing for the genuine involvement of local
communities.

ABS experimentation
in the Guiana
Amazonian Park
(2007-2018)

Once the Park had been formally established by executive order,
the task of establishing a governing charter began. This task was
finally completed in 2012, and the Charter was signed by the
central government and local stakeholders. In the meantime, and
primarily within the Park’s Scientific Committee, work was
ongoing to develop an ABS system, leading to the publication of
a best practice guide for access to genetic resources.!

In 2007, neither the Departmental nor the Regional Council had
specific resources dedicated to ABS. This was despite the fact that
it was the Councils who insisted upon including ABS in the exec-
utive order establishing the Park, ensuring that it was written
into the PAG’ founding documents.

| 1 Appendix IV to the Charter of the French Guiana Amazonian Park, 2012.
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2007-2011:
procedures not yet formalised

In 2009, upon receiving the first request for authorisation —
involving wild cocoa trees in the Trois-Sauts region, with the
potential to yield a patent or commercial use — the local author-
ities and Park agreed upon the following procedure: the Park
receives access requests from bioprospectors, checks the validity
of these requests, refers them to the Scientific Committee (and,
where relevant, the customary authorities) and submits their
decisions to the Departmental and Local Councils.

This first application was submitted by the French Agricultural
Research Centre for International Development (CIRAD), and
required two years of correspondence and interviews with the
researchers behind the project before a first formal decision was
reached. Three other applications also underwent the same pro-
cedure. Others “slipped through the net” due, among other reasons,
to the lack of a formal procedure for cooperation between the Park
and the regional authorities, and the region’s failure to respond to
the Park’s overtures in this respect.

Nonetheless, basic precautions were taken to ensure that local
communities approved of the proposed research programmes,
particularly in the form of preliminary consultations conducted
by the Park authorities. It is worth noting that the Park also
lacked specific resources allocated to the management of ABS.

2011-2012:
formalised procedures

A best practice guide given as an appendix to the Park Charter and
drafted by the members of the scientific committee — including a
Kali'na legal expert — has been applicable since December 2011
to all projects within the territorial scope of the French Guiana
Amazonian Park.

It applies to users seeking to access genetic resources located
within the French Guiana Amazonian Park. The PAG’s scientific
committee assesses project applications with reference to this
guide. The Director of the Park then submits a detailed opinion
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to the President of the Regional Council, who is qualified to issue
authorisations. It is made clear that “the procedure does not apply
to customary uses or to the exchange of genetic resources and
traditional knowledge within and among local and indigenous
communities.”

This best practice guide identifies four categories of bioprospect-
ing based on purpose (commercial vs knowledge) and access (or
absence of access) to traditional knowledge. It also includes an
obligation to leave copies of all genetic material and information
gathered with a Guianese organisation. For requests involving
traditional knowledge, the Director of the Park must consult the
customary authorities represented on the board of directors and
local relations committee, comprising socio-economic stakeholders
from across the territory. Supervision of implementation is also
required. The actual content of ABS contracts, however, is not
specified

Signed in October 2012, the Charter for the Guiana Amazonian
Park incorporates guidance on access to genetic resources and
their use, as well as the best practice guide. Prior, informed consent
from communities is required in order to access genetic resources
for subsequent use, or where this access involves traditional
knowledge.

Although this best practice guide represented a major step for-
ward, theory and practice were once again shown to be different
matters. The best practice guide mentions consultation with the
internal structures of the Park administration, namely the board
of directors (for final approval) and the Local Community
Committee, in cases involving traditional knowledge associated
with genetic resources. And yet, during the meetings of these
committees, local and indigenous communities do not truly
participate in reaching informed decisions. Although resources are
made available to facilitate the attendance of their representatives
and translators, no time is devoted to genuinely preparing for the
meetings with them.

For the local authorities concerned, the Congress of Elected
Officials held on 21 July 2011 expressed a desire to see an ABS
mechanism put in place for the territory of Guiana as a whole,
covering all biological resources and not simply genetic
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resources,” in keeping with the Nagoya Protocol and contrary to
the executive order establishing the Park.?> The Congress passed
a resolution on access to genetic resources, biological resources
and associated knowledge, as well as the sharing of resulting
benefits. This resolution also encouraged the French government
to ratify international agreements on the rights of indigenous
peoples. There is a clear consensus here in favour of a prospec-
tive approach to working with researchers.

2012-2017:
ABS structure, synergy
and powerplay

ABS measures began to take shape between 2012 and 2017,
thanks in large part to the appointment of a Biodiversity Project
Manager by the Guiana Region, which had now been subsumed
in the Guiana Territorial Authority (CTG), following the merger
of the Regional and Departmental Councils after the 2015
regional elections. The Project Manager worked in partnership
with the Scientific Director of the Amazonian Park to develop an
application procedure acceptable to all stakeholders.

The ABS secretariat is responsible for receiving and examining
applications, most of which come from researchers, meaning that
these applications are no longer submitted via the intermediary
of the Park. This process also gives applicants time to think
about the consequences of their research for the territory, partic-
ularly in terms of benefit-sharing, before they are required to deal
with political authorities. This preliminary dialogue phase has
been crucial in allowing all involved to recognise the importance
of putting a clear system in place.

The ABS secretariat subsequently passes on applications to the ABS
committee, made up of numerous territorial stakeholders (fig.1),

2 Genetic resources are defined in the Convention on Biological Diversity as
“any material of plant, animal, microbial or other origin containing functional
units of heredity with actual or potential value.” Biological resources include
genetic resources, organisms (whole or partial) and all other biotic elements of
ecosystems.

3 Appendix 3 to the Charter of the French Guiana Amazonian Park.
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for a consultative assessment. Their decision is passed on to the
Guianese Economic, Social and Cultural Committee (CESECEG),
and then to the President of the Territorial Authority for final
approval.

Between 2012 and 2017, 30 applications were handled. This rep-
resented a clear increase in the number of applications dealt with
annually, now that a clear procedure and standard framework
agreement were in place. The average processing time was
between 2 and 6 months for each application. The majority of the
applications received were concerned with access to genetic
resources for scientific purposes, not requiring access to tradi-
tional knowledge.

Of the 90 scientific actions supported or backed by the French
Guiana Amazonian Park , forty-four have involved ABS, just four
of which required access to associated traditional knowledge.

Figure 1.
Composition of the ABS committee set up by the Regional Council
in 2012.
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The ABS committee, the body responsible for discussing and
approving applications, has provided stakeholders who would
not usually engage in dialogue with a dedicated forum for con-
sultation and debate on the outcomes of research for the territory.
It has also allowed parties who were initially sceptical about the
usefulness and legitimacy of an ABS scheme to engage in con-
structive dialogue and develop a common language (fig. 1).
Establishing this dialogue was not always easy. The two driving
forces behind the ABS scheme — the CTG Project Manager and
the PAG Scientific Director, neither of whom are able to focus on
these matters on a full-time basis — at times bore the brunt of the
frustration among researchers, who did not comprehend why the
Territorial Authority should be “entitled” to judge their work and
what it could bring to the region.

Representatives of local and indigenous communities, who par-
ticipated little (if at all) in the ABS committees, were largely
absent until the “Couachi Affair” of 2016, when NGO Fondation
France Libertés sued the IRD for registering a patent on a
molecule derived from a plant used to treat malaria (see Box 1.
in Chap. 12). Since 2016, the indigenous communities living on
the coast have at last been actively involved in the committee,
conferring greater legitimacy upon its deliberations.

Lessons and questions

The CTG-PAG-scientists triumvirate:
from ABS appropriation

to the acquisition

of a common language

Multiple questions

The ABS committee has been obliged to innovate relentlessly.
The first task facing the committee was to reach an agreement on
what precisely constitutes a genetic resource, as opposed to a
biological resource, and how we define what represents access to
traditional knowledge.
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For example, am I bound by the ABS mechanism if I go looking
for timber in a forest inhabited by Teko indigenous groups, and
they explain the properties of the wood to me? Have I thus been
granted access to traditional knowledge? Do I need to request
authorisation? Am I allowed to write the information down?

Lacking legal expertise, the project managers at the Territorial
Authority and the Park, both ecologists by training, attempted to
draft a definition that would be acceptable to all. They soon
found themselves stuck between the competing demands of
scientists keen to exempt virtually everything from the scope of
the ABS mechanisms, and a Territorial Authority determined to
make that scope all-encompassing. They made repeated requests
for legal expertise from the Territorial Authority, but progress was
slow when it came to harmonising terminology and definitions
to make sure that everybody understood that the law defines
resources in terms of their usage.

Next, they needed to consider potential commercial uses. For
example, if a botanical garden comes to collect plants from the
Amazonian Park, and then uses those cuttings to enhance its
flowerbeds, for which it charges an entrance fee: how should these
benefits be shared at the territorial level, even if the botanical
garden in question is privately-owned?

The third point in need of clarification was the geographical
scope of the ABS mechanism. The Territorial Authority wanted
to expand it to the whole of French Guiana, and mulled the
possibility of applying it differently in the Park and in other
areas. The Ministry for the Environment, consulted on the matter
in 2014 before it had even established an ABS unit, decided to
restrict the territorial applicability of rules governing access to
genetic resources to the Amazonian Park itself, until such time as
municipal authorities should choose to sign up to the Charter.

Common procedures

Establishing common procedures was a gradual process, and
not always a smooth one. Contrary to some of the rumours circu-
lating, researchers attached to public institutions (mostly based in
Guiana), the source of most applications, were receptive to this
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process, regarding the Territorial Authority as well-placed to
facilitate benefit-sharing arrangements. Indeed many researchers
were unaware of how to set up a benefit-sharing system in the
territory, and had simply avoided the procedure, although they
were not against making efforts in this direction as long as they
received some help and support.

The creation of a standard framework agreement for access to
genetic resources with no commercial objective and no access to
associated traditional knowledge enabled all stakeholders to agree
on their respective roles, improving relations with research insti-
tutions, who were by now reassured as to the intentions of the
ABS scheme. The drafting of this standard document was greatly
assisted by the French National Center for Scientific Research
(CNRS) legal department, who took charge of the process. As it
happens, the CNRS itself had a project which had been stuck in
limbo for two years, involving access to both genetic resources
and associated traditional knowledge, a situation for which there
was no legal precedent.

The Guiana Territorial Authority (CTG) did a lot of work to raise
awareness among researchers, particularly in the form of ABS
study days and meetings between the ABS technical secretariat
and the heads of relevant networks (naturalist associations, the
Guianese conservatory for natural spaces, the Center for the Study
of Biodiversity in Amazonia laboratory etc). These contacts then
passed on the message to their peers and thus contributed to the
dissemination of information.

Moreover, the Territorial Authority abandoned their desire to
control every aspect of the process and streamlined their ABS
procedure. Its committees responsible for assessing applications
soon developed a strong working relationship with the ABS
committee, admitting that they were sometimes challenged by
the seemingly abstruse technical content of some applications.
This served to facilitate the procedure for the simplest cases. We
can also observe the substantial efforts made by the scientific
community, with a progressive simplification of the vocabulary
used in applications, and a willingness to engage with questions
from the ABS committee.
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Considerable tension over access,
not so much over benefit-sharing

The eagerly-awaited windfall from Guiana’s “green gold” (awaited
eagerly by local authorities, and sometimes by local and indige-
nous communities too) has failed to materialise. In fact, tensions
have more frequently arisen over issues of access to territory than
over benefit-sharing negotiations with the authorities, or with
local and indigenous communities.

In reality, the issue of access is only the most visible facet of a much
broader debate about the legitimacy of different stakeholders —
indigenous and local people, the Park, the Territorial Authority
— to determine who is entitled to go where, what the benefits
should be, economic or otherwise, for which territory, for whom
and at what scale.

The Guiana Territorial Authority (CTG) has at times been per-
ceived as a killjoy by those involved in research and biodiversity,
creating tensions over points of principle and stoking defiance in
a manner which has occasionally made dialogue difficult. Some
researchers were convinced that their very presence in Guiana was
a form of benefit-sharing, since they were contributing to knowl-
edge of the territory. The organisation of the delegations (of elected
officials) by the Territorial Authority does raise questions as to the
true extent of political commitment to sustainable development
in the region. Although there is a “Sustainable Development and
Mining” delegation, there is no such delegation for higher edu-
cation and research. Furthermore, the Territorial Authority has
decided to focus its human and technical resources squarely on the
sustainable development of mining. Responsibility for overseeing
ABS was thus delegated to the “Biodiversity Department,” which
comprised a single employee in 2013, with no operating budget.

A missed opportunity to introduce
community-focused protocols

This pioneering experiment could have gone further still by
introducing community-focused protocols (protocols for obtaining
prior informed consent), along the lines of what has been done
in Brazil (see Chap. 14) and some African countries.
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The Park has proven experience of mediation, and could have
introduced community consent protocols in 2014, but instead
preferred to leave this to the Guiana Territorial Authority. The
latter never took up the matter, in spite of proposals from the
ABS technical secretariat. This oversight appears curious, espe-
cially since the necessary financial resources were available: the
gold tax, which brings in an average of €350,000 each year, was
supposed to be used to fund actions in favour of biodiversity. It
would thus have been interesting, in the run-up to the adoption
of the Law on Biodiversity, to launch legal studies in order to
clarify certain aspects relating to intellectual property, in need of
such detailed analysis. Another good use of these funds would
have been to organise missions to establish consent protocols
with one or two communities.

Without such community-focused protocols, and since the pro-
cedure for consulting local communities had never been formally
established, even orally, it was virtually impossible for the ABS
committee to offer an informed opinion on authorising access
to genetic resources in cases involving associated traditional
knowledge, held by very specific communities.

As such, one authorisation request remained in limbo, batted
back-and-forth between the Park, the ABS committee, the com-
munities and the scientists, for over four years. The Park’s Local
Community Committee was involved in the process (as stipulated
in the best practice guide for scientific projects involving access
to traditional knowledge). However, reaching agreement on the
ABS principle and accompanying benefit-sharing contract proved
to be an arduous affair. The first proposal was not up to standard,
and was thus dismissed. The contract negotiated between the
researchers and the community was simply a piece of paper to
be signed by a member of the indigenous community, giving
the researchers the right to conduct research for a thesis, with
the main benefits to be shared consisting of the publication of
a book.

The members of the scientific committee rapidly took up the
matter, playing a major role in the dissemination of ABS practices
among their peers. The Local Community Committee, however,
comprising socio-economic stakeholders from the territory, rarely
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had the opportunity to discuss issues of science and mediation,
since the agendas of its meetings are often heavily overloaded.

Questions of legitimacy...

In terms of the representation
of communities

What is the validity of a decision taken collectively if all of the
legitimate stakeholders are present, but only on paper, and those
most directly concerned are not involved in the discussions? At
the outset of this process, in the absence of representatives of
local and indigenous communities, the members of the ABS com-
mittee felt isolated and illegitimate. Moreover, the indigenous
organisations selected to sit on the ABS committee were not
representative of the indigenous communities of southern Guiana.
According to the latter, these organisations were as condescending
towards them as the local and governmental authorities based on
the coast. It should be noted that, in the wake of the “Couachi
Affair,” representatives of Amerindian communities did return to
take up their seats on the committee. However, none of these
representatives belonged to the Council for Consultation with
the Amerindian and Bushinenge Populations of French Guiana.
This meant that the Council was not involved in the meetings
of the ABS committee, casting a shadow over the legitimacy of
its work.

Other questions have been raised as to the representation of com-
munities possessed of historical knowledge, including Creole
communities. Indeed, there has thus far been no official, qualified
Creole representation, comparable to that established for local
and indigenous communities. The Law on Biodiversity only
acknowledges the value of the knowledge held by Amerindians
and Bushinenge communities, but the African-descended Creole
community also has its own distinctive knowledge and expertise,
and represents the dominant community in political terms. By
establishing a hierarchy of traditional knowledge to be preserved,
the law runs up against the primary reason cited by the French
government for not granting specific rights to indigenous commu-
nities: “All French citizens are born free and with equal rights.”
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In the attitude
of the scientific community

With regard to researchers, generally the most resistant to ABS
schemes, the challenge has been to make it clear that the Region/
Territorial Authority was not attempting to judge the academic
value of their work, but that these authorities were legitimately
entitled to enquire as to what contribution their research could
make to the territory. There were fiery debates between the Guiana
Territorial Authority and the CNRS, with the latter reluctant to
concede that participating in the annual Science Festival and
publishing books is neither sufficient nor pertinent in terms of
benefit-sharing. On a broader level, some researchers were
unable to step back and question the actual impact of their work,
if only in terms of public profile and the advancement of knowl-
edge in Guiana. Faced with questions such as: “What has the
research done on local and indigenous communities over the
past thirty years contributed to the territory?” the responses and
examples provided were unconvincing. This was true across all
academic disciplines, from the humanities to the “hard” sciences.
And yet, we know full well that French researchers understand and
abide by the principles of ABS when working in other countries.
CIRAD, CNRS and the IRD even published a joint guide on access
to genetic resources in the Global South in 2011. Working in
Guiana, on French territory, researchers apparently did not feel
obliged to go through the motions.

However, when the parties did manage to achieve a mutual under-
standing, they were then able to work from a shared foundation.
It is worth noting that the introduction of an ABS procedure has
also allowed for greater recognition of those stakeholders who
were already working with best practices.

The peculiar position of the CTG

Another source of the uncertainty hanging over ABS processes and
procedures has been the strange case of the Office for Amazonian
Biodiversity in Guiana (OBAG), the Territorial Authority’s
enforcement arm tasked in 2016 with handling the whole ABS
protocol. In actual fact, this Office was never created. In 2021, the
Territorial Authority is supposedly in the process of establishing
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a Regional Biodiversity Agency, which could oversee a knowl-
edge registration system, and whose precise relationship with the
French Biodiversity Office (established by the Law on Biodiversity)
remains to be seen.

Furthermore, we might wonder why the Territorial Authority, in
spite of its support for ABS, has not been more proactive in helping
local and indigenous communities to express their prior informed
consent, despite calling regularly for more benefits to be felt in
the territory. The situation does appear paradoxical, since the
CTG spearheaded the recognition of indigenous peoples with the
launch of the Indigenous People Days, the organisation of
debates on indigenous affairs, and the creation of a delegation for
indigenous affairs among its territorial councillors.

Recording traditional knowledge:
who and why?

Another key question is who actually owns traditional knowledge
(communities or individuals), and how best to record it. Who has
access? Discussions have touched upon the field notebooks of
researchers, and their access to members of local and indigenous
communities, the source of the raw knowledge reproduced in those
notebooks. In law, scientists retain intellectual property of the
notes they take during field missions or laboratory work.

The information-gathering required to identify which community
can lay claim to which knowledge is a simply gargantuan task.
We also need to reconsider the expression “knowledge held by a
communauté d’habitants.” This generic expression is essentially
meaningless, since experience has taught us that knowledge is
primarily held by individuals. The fact that an individual from a
given community shares knowledge relating to the use of a genetic
resource does not mean that this knowledge is community prop-
erty. Indeed, with the exception of certain forms of communal
knowledge, every society has its specialists (physical and spiritual
healers, craftspeople, spiritual authorities etc.), which makes it
difficult to talk of “community knowledge” (see Chaps. 10, 11,
12), let alone define who owns this knowledge (BUGNOT, 2018).
In another interesting development, the municipality of Awala
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Yalimapo, a Kali'na village, has established its own development
policy based upon its cultural heritage: at the request of the
municipal authorities, a number of studies focusing on this
heritage have been conducted by universities and the Directorate
for Cultural Affairs. These studies have taken great care to involve
local people.

A Law on Biodiversity
perceived as an abandonment

The French Law on Biodiversity of 2016 and its accompanying
implementing decree had the effect of annulling the ABS system
in place in Guiana, which had finally come to be accepted by all
concerned. The Park and the Territorial Authority, having been
consulted during the drafting of the bill, considered it to be unre-
alistic in its practical aspects, and proposed that more should be
done to learn from past experiences in Guiana and the procedures
already in place. These proposals fell on deaf ears at the Ministry
for Ecological Transition (MTES, the ministry with responsibility
for the environment). In fact, the new law introduced a simple
declaration process for access to genetic resources which does
not involve traditional knowledge, rather than a system of autho-
risations. Furthermore, it recentralises the declaration and
authorisations procedures to Paris.

Two people were recruited by the MTES in Paris to handle ABS
applications for the whole of France. They did not take up their
positions until 2018, leaving the whole procedure up in the air for
over a year. During that time, the CTG, the Park, DEAL* and the
Sub-Prefecture for the Interior tried, in vain, to handle applications
jointly and organise ABS on a local level.

At the Assises de Guyane of October 2017, the Guiana Territorial
Authority even requested legal expertise from the central govern-
ment, so that it would be free to manage access to genetic resources
as it previously did. The CTG also refused to act as the local admin-
istrative authority responsible for issuing ABS authorisations,

4 Directorate for territorial development and housing (formerly the Regional
Environment Directorate).
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since the new legal framework fails to take into account both the
specificities of the territory and the pre-existing framework,
which represented the fruit of years of hard work.

Conclusion

The sense of experimentation which attended the creation of the
French Guiana Amazonian Park enabled numerous stakeholders
to enter into constructive dialogue. The work was done transpar-
ently, with the human and financial resources available. There
was a certain amount of “administrative improvisation,” negoti-
ations and tensions, but the whole process helped to boost the
ABS expertise of all involved.

One of the first consequences of this experience was the warm
welcome reserved for the Law on Biodiversity of 2016 by the local
scientific community, already well-accustomed to cooperation.
However, while the local scientific community was well-informed
of the administrative work required of them, researchers travelling
from metropolitan France to work in Guiana have sometimes been
less receptive to ABS procedures, questioning their usefulness.

This process of experimentation with ABS, which demanded
considerable effort in light of the scarcity of available resources,
finally yielded a working ABS mechanism for the French Guiana
Amazonian Park. The experience was rewarding and productive.
And yet, this delicately-poised balance of formal and tacit agree-
ments was swept away by the introduction of the Law on
Biodiversity in 2016.

This unprecedented endeavour, which forced all involved to forget
about “Business as usual,” also raised some profound questions
about the status and involvement of local and indigenous commu-
nities, supposed to be the prime beneficiaries of such initiatives.
As far back as 1941, Prefect Robert Vignon was already pushing
the idea that indigenous and local communities were in need
to development, and attempting to “accelerate” the development
of Guiana’s most isolated corners (NAVET, 1998). That meant
more schools in villages far from the coast, and the advance of
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monetarisation, developments which in many cases served to
aggravate the disintegration of local communities. Even now,
these communities are not represented in positions of responsi-
bility within scientific and naturalist institutions, despite the
emergence of a generation determined to exert their rights. This
new generation is now ready to make its voice heard, faced as it is
with a system that has been unwilling (or unable) to understand.
Neighbouring countries who have already introduced community-
oriented protocols provide sources of inspiration and support, as
Guianese communities continue to speak out and stand up for
their rights in every area of their lives.
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Chapter 14

Community protocols
in Brazil

An instrument for the protection
of indigenous peoples
and traditional communities

Ana M. C. EULER

The Nagoya Protocol calls upon all Parties to take account of the
customary laws of indigenous and local communities, along with
their protocols and procedures. It also urges them to support the
creation of community protocols to define the minimum conditions
required for the negotiation of mutual agreements, along with
standard contractual clauses for the fair and equitable sharing of
benefits arising from the utilisation of traditional knowledge
associated with genetic resources (Art. 12).

There are already twenty or so community protocols in place in
Brazil and they are regarded as important tools for the organisation
and defence of the territories, culture and natural resources of
indigenous peoples and traditional communities.

1 These protocols can be found on the website of the protocol observatory,
attached to the Centre for Research in Social and Environmental Law (CEPEDIS):
http://direitosocioambiental.org/observatorio-de-protocolos/protocolos-comu-
nitarios-de-consulta.
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The regulatory
framework

It is worth reminding ourselves of the principal national and inter-
national regulatory frameworks ratified by the Brazilian govern-
ment, which have laid the foundations for a policy designed to
guarantee indigenous peoples and traditional communities the
right to self-determination, respecting their distinctive forms of
organisation and protecting their knowledge.

Since the Second Constitution of 1934, all of Brazil’s constitutions
have recognised the sovereignty of indigenous peoples over the
territories in which they live. However, only the Constitution of
1988 devoted two articles specifically to indigenous peoples
(Articles 231 and 232), recognising the social structures, customs,
languages, beliefs and traditions of the Amerindians, as well as their
fundamental rights over the land which they have traditionally
occupied. It also provides protection for these rights, particularly
with regard to the utilisation of natural resources located on
indigenous land.? It establishes the legitimate right of indigenous
peoples and their organisations to defend their rights, and authorises
the public prosecutor to intervene on behalf of indigenous peoples.

Convention 169 of the International Labour Organisation, pro-
mulgated in Brazil as Decree No. 5.051 dated 19 April 2004,
expands the recognition of these rights. In addition to indige-
nous peoples, it includes traditional communities and encom-
passes multiple dimensions: identity, culture, physical integrity,
religion, education, involvement in decision-making processes,
work, land, resources and development, environmental protec-
tion and intellectual property.

The right to prior consultation is established by Convention 169
and the Decree which transposed it into Brazilian legislation.
The government must conduct advance consultations with local

2 | egally-recognised Amerindian territories in Brazil, terras indigenas, are the
property of the Federal State, reserved exclusively for the use of the Amerindian
populations living therein.

3 The public prosecutor has a responsibility to protect the general interests of
society at large before the courts.
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populations, using appropriate procedures, whenever a proposal
affects their territories or way of life, with a view to reaching an
agreement and securing their free, prior, informed consent on the
measures in question.

The Convention on Biological Diversity was ratified by Brazil in
Decree 2519/1998, and was initially subject to Provisional
Measure 2186-16/2001, and subsequently Law 13123/2015. This
regulatory framework establishes instruments for the protection
of Brazil's genetic heritage, recognises the traditional knowledge
associated with the utilisation of indigenous plant varieties and
animal species, and acknowledges the right of the “providers” of
such knowledge to receive a fair and equitable share of the benefits
derived from their economic utilisation. Brazil signed the Nagoya
Protocol on 2 February 2011, but political upheaval and opposi-
tion from sections of the agro-industrial complex prevented its
ratification in Congress.

The national policy for the sustainable development of tradi-
tional peoples and communities, enshrined in Decree 6040/2007,
represented a major social breakthrough, the fruit of an extensive
process of public debate. It introduced and defined the concept
of traditional peoples and communities (PCT): culturally differ-
entiated groups who recognise themselves as such, have their
own forms of social organisation, and occupy and use territories
and natural resources as vectors of their cultural, social, reli-
gious, ancestral and economic reproduction, making use of
knowledge and innovations derived from tradition. In May 2016,
Decree 8.750 established the National Council of Traditional
Peoples and Communities, identifying 29 societal “segments”
spanning everyone from indigenous peoples to Quilombolas,*
from traditional fishing communities to Romani and the Babacu
nut breakers.’ These hugely diverse groups are spread across the
whole country.

4 Communities descended from slaves who fled the plantations and mines.

5 Among the traditional communities recognised since 2007, notable examples
include the Sertanejos, Seringueiros, Fundo e Fecho de Pasto, Extrativistas,
Faxinalenses, Pescadores Artesanais, Povos e Comunidades de Terreiro, Povos
Ciganos, Pantaneiros, Quebradeiras de Coco Babacu, Caicaras, Comunidades
do Cerrado, Quilombolas and Pomeranos.
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Indigenous people comprise 305 identified groups, speaking
274 languages. According to the National Indian Foundation
(FUNAI), there are some 50 groups living in voluntary isolation
in the Amazon region. According to the Coordination of the
Indigenous Organisations of the Brazilian Amazon (COIAB), the
number is over 100 if we include groups living in the territory of
other countries.

Consultation protocols

Numerous consultation protocols have been established since
2014, initially at the behest of organisations representing the
indigenous peoples of Amazonia, and subsequently expanding to
encompass other regions and traditional communities, extractive
workers (products derived from the forest, Cerrado savannah or
rivers) and Quilombolas.

These protocols share a number of common concerns: the need to
organise in order to confront the threats hanging over traditional
territories, and a sense of dissatisfaction born of a long history of
unfair and unequal relations with the government and the private
sector. Against a backdrop of uncertainty and repeated violations
of their rights, indigenous peoples and traditional communities
view the consultation mechanism and its emphasis on free, prior,
informed consent as a means of guaranteeing fundamental collec-
tive rights, primarily territorial and cultural rights.

In Amapd, the pioneering initiative in this respect was the action
taken by the Wajapis people, who produced their own consultation
protocol following a territorial conflict with settlers enacting the
agrarian reform. In parallel to this initiative, the local communities
and extractive producers of the Bailique Archipelago have devel-
oped their own community protocol, driven by the need to promote
more equitable commercial relations in the acai sector® and
challenge the government on the lack of public policies for this
territory. 2019 saw the launch of a new protocol for the indigenous

6 A liquid extracted from the acai palm (Euterpe oleracea) whose commercial
potential has boomed due to its new-found international popularity as a natural
energy drink.
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peoples of the Oiapoque, suffering the consequences of the new
federal road slashing through their territory. The protocol asserted
these peoples’ rights to education and healthcare. The river-dwelling
communities of the Amapa estuary, meanwhile, adopted the Beira
Amazonas protocol.

Autonomously-constructed consultation protocols have thus been
adopted to guide dialogue with the government and other external
parties in the process of seeking free, prior and informed consent
for any action, project or public policy with a direct impact on the
territory and way of life of the groups in question (see Box 1).

Box 1.
Protocols, tools for asserting rights

These protocols are closely entwined with political and symbolic
demands, something which emerges clearly from the declarations
made by the representatives of the social movements involved in the
drafting process.

“Now, we tell the government how we want to be consulted”
Domingos Santa Rosa,” speaking at the launch of the Protocol of the
Indigenous People of the Oiapoque.

“We want to be consulted before any decisions are taken!” Jawarwa
Waijapi, indigenous leader and municipal councillor for Pedra Branca
do Amapari

“Itis also a form of internal organisation, we have to follow the rules
too.” Simone Karipuna, coordinator of the Association of indigenous
peoples of the Oiapogue and northern Para.

“This is an important instrument for the self-determination of our
peoples, as we gather together to talk, to reaffirm our values, our
organisation and our strength.” Wemerson Santos, Coordinator of
the Panamazonian Forum.

“It is our weapon, our instrument for defending ourselves, this
consultation process. For talking to the white man. And it is there in
writing, so that city-dwellers can understand it.” David Kopenawa,
Yanomami leader.

7 Historic leader of the indigenous peoples of Oiapoque, in memoriam (1961-
2020).
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Protocols strengthening
communities

As we have seen, the great strength of these protocols resides in
the processes of organisation, coordination, appropriation and
understanding that they inspire, as indigenous peoples and tradi-
tional communities get to grips with their rights. When people
engage fully with their right to consultation, social organisation
is strengthened and the protocol achieves greater legal and polit-
ical resonance (see Box 2).

Can we assess the practical impact of this instrument? Does it
provide real protection?

Box 2.
Guidelines used in the creation of community protocols

Principal guiding questions:
Who are we?

What are the main threats we face?

The consultation process:

Who should launch the consultation process and when?
Who should be consulted?

Where should the consultation be conducted?

Who should call the consultation meetings?
What should be on the agenda?

Who should monitor the consultation process?

How long should the consultation last?

Who should cover the cost of the consultation?

In what format should the proposal/project be presented?
How do we make decisions?

How will indigenous people living outside of the villages
participate?

What instrument will be used to guarantee the implementation
of the agreements reached?

What is the procedure if an agreement cannot be reached?




COMMUNITY PROTOCOLS IN BRAZIL

Major infrastructure projects imposed in a violent and arbitrary
manner, including huge hydroelectric dams at Santo Antonio and
Jirau and Belo Monte, have become emblematic cases of malprac-
tice in the Amazon. Questions have been raised as to whether the
preliminary consultation protocols were respected, or whether they
were manipulated by those in positions of power, with contempt
for both legal process and the legitimate representatives of the
peoples affected.

In December 2017, an important and unprecedented ruling
recognised the legally-binding nature of the protocols. The
Regional Federal Court of the 1 district reminded the State of
Para of its obligation to consult the Juruna people, suspending
the environmental authorisation process initiated by the Belo Sun
mining company. The main argument put forward by the federal
prosecutor was that the preliminary consultation did not comply
with the consultation rules set out in the Juruna protocol, which
must be followed before any authorisation can be issued.®

In a similar case, the protocol of the Mundurucu indigenous
people contributed to the abandonment of the environmental
authorisation process for a proposed hydroelectric dam on the
river Tapajos. When a consultation was conducted in accordance
with the relevant directives, with the close involvement of the
communities affected, the project was ruled to be unfeasible.

The federal prosecutor plays a fundamental role in steering and
supporting the development of these protocols. As an institution
acting to defend the rights of indigenous peoples and traditional
communities, it draws upon these protocols as vital adjuncts to
national legislation and international conventions.’

Other actors have also played important roles, including the
Amazonian Cooperation Network formed by several indigenous

8 See: http://www.mpf.mp.br/pa/sala-de-imprensa/noticias-pa/trf1-ordena-
consulta-previa-a-indigenas-afetados-pela-mineradora-belo-sun-e-mantem-
suspensao-do-licenciamento

9 The thematic chamber of indigenous populations and traditional communities
(6™ Chamber of Coordination and Review) specifically addresses issues related
to groups that share a traditional way of life distinct from the majority national
society, such as indigenous peoples, quilombolas, extractive communities, riverine
communities and gypsies.
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and indigenist organisations,'® the NGO Terra de Direitos, and the
Pastoral Land Commission. It is perhaps worth noting that the
financial resources required to support the creation of community
protocols have largely been provided by international organisations.

Going beyond the question
of genetic resources

For the indigenous movement, a major topic of discussion at
present is how best to guarantee the rights of peoples living in
voluntary isolation. At a time of repeated attacks against indigenous
peoples and their land, these groups are the most vulnerable of all.
Another point, on which consensus has not been achieved, is the
need to expand the discussion regarding the best way of providing
appropriate, differentiated forms of consultation for women. Many
women still have trouble making their voices heard in an equitable
manner in public settings such as hearings and meetings. Women’s
associations, for example, are important organisations that need to
be consulted in an appropriate manner.

The community protocols introduced by the Nagoya Protocol can
and should set the course for a more balanced and equitable process
of access and benefit-sharing for traditional knowledge associated
with biodiversity. Above and beyond the question of access to
genetic resources, they serve to establish rules for consultations on
all matters affecting local and indigenous communities, ensuring
that real negotiations take place between communities, governments
and other social and economic stakeholders.

| 10 See: https://rca.org.br/consulta-previa-e-protocolo/



Part 4

Spillover
and Tensions






SPILLOVER AND TENSIONS

In this fourth and final section, entitled Spillover and Tensions,
contributors consider the latest developments concerning the
Nagoya Protocol and the current state of negotiations over the
Convention on Biological Diversity, situating them within the
eternal chess match of geopolitical negotiations. While imple-
mentation of the Protocol has given rise to questions which
clearly transcend the issue of biodiversity, perhaps to a greater
extent than any other regulatory text, it also provides an oppor-
tunity to reassess the handling of ex situ collections, the role of
museums and the nature of scientific research partnerships.

Anne Nivart and Claire Chastanier consider the possibility that
the access and benefit-sharing model promoted by the Nagoya
Protocol could be transposed to the management of cultural
property, as part of an innovative response to demands for cul-
tural restitution (see Chap. 15). Fifty years on from the UNESCO
Convention on the Means of Prohibiting and Preventing the
Ilicit Import, Export and Transfer of Ownership of Cultural
Property, France’s Sarr-Savoy report caused waves internation-
ally with its recommendations concerning the restitution of
African cultural heritage. At the same time, the debate sparked
by the new definition of museums proposed by the International
Council of Museums (ICOM) is indicative of a broader challenge
to the Western museum model and its universalist stance.
These contemporary debates in the fields of biodiversity and
culture overlap when it comes to discussing the future of ex situ
collections of natural and cultural assets. They are also informed
by background tensions, in a context of diplomatic manoeuvring
and nationalist posturing not unlike the processes underlying
accusations of biopiracy.

Catherine Aubertin and Jean-Louis Pham consider the latest
negotiations in relation to the Convention on Biological
Diversity, and one subject in particular which has been the
source of much conflict: the possibility of including digital
sequence information (DSI) within the scope of the Convention
(see chap. 16). Access to this data, predominantly held in inter-
national gene banks, is not covered by the ABS mechanism,
which was initially designed to regulate access to biodiversity
in situ but not in silico. Along with the hot topics of synthetic

@
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biology and gene editing, covered by the Cartagena Protocol,
CBD negotiations are thus tackling weighty subjects such as
value grabbing and the appropriation and manipulation of the
living world, which continue to slip between the cracks of legal
and democratic oversight. One of the reasons that representatives
of indigenous peoples have been so keen to engage with the
Convention on Biological Diversity is that it provides a platform
for them to raise the alarm over the risks to biodiversity and
culture posed by the transformations reshaping our world, not
least the triumph of market principles. In this context, the
authors consider potential solutions for rethinking the access
and benefit-sharing mechanism for genetic resources.



Chapter 15

The Nagoya Protocoal,
a future template
for the restitution
of cultural property?

Anne NIVART

Claire CHASTANIER

The purpose and missions of ex situ collections have become a
subject of intense discussion, in a cultural context seeking to
redefine the role and nature of museums, and also as part of
negotiations taking place within the framework of the Nagoya
Protocol. Critics have questioned the pertinence and even the
legitimacy of ex situ collections, challenging the right of institu-
tions to retain and claim ownership of such artefacts, while also
examining the use and utilisation® of this property and its asso-
ciated knowledge, particularly for cultural property of a natural,
ethnological or anthropological nature (AUBERTIN & NIVART,
2017). Could the legal model proposed by the Nagoya Protocol,
with its emphasis on key stages and ad hoc tools to regulate access
and benefit-sharing, constitute an alternative response to calls for
the restitution of cultural property currently held by museums?
Museums and institutions in possession of ex situ collections need

1 Article 2 of the Nagoya Protocol defines “Utilisation of genetic resources” as
“research and development on the genetic and/or biochemical composition of
genetic resources, including through the application of biotechnology.”
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to rethink the way they work, placing greater emphasis on their
embrace of otherness, the universalism which has historically been
part of their DNA. Are we heading towards a thorough overhaul of
the Western museum model and, by extension, the very existence
of ex situ collections?

Has the museum model
run its course?

Why have these tensions crystallised around the museum as an
institution? We might propose a few simple explanations. Museums
have historically been spaces devoted to material artefacts. The
institutionalisation of the museum is a cultural marker of European
nations, a symbol of westernisation and industrialisation and a
harbinger of the cultural and scientific model centred upon the
collection. If we consider the entire operational sequence which
constitutes the life cycle of artefacts — from their collection, pur-
chase or other form of acquisition through to their usage — the
museum is the only lasting structural system dedicated to both
conserving and promoting the value of objects. The artefacts
preserved in collections and museums are a form of testimony, they
are archives. .. always meaningful, always polysemic (see Chap. 2).
This cultural model, sometimes denounced as the result of asym-
metric power relations derived from the prevailing Eurocentrism
of the 19™ century, still remains largely unchallenged. While the
forms taken by museums have become more diverse, the concept
of a facility devoted to the permanent conservation of physical
traces of the living world and human creation remains a unique
model. The lack of an institutional alternative could be one factor
feeding into current challenges to the de facto hegemony of the
museum model.

Reflections on the future of ex situ collections and museum hold-
ings are partly rooted in the contemporary debate over updating
our definition of what constitutes a museum, as witnessed by recent
discussions with ICOM (the International Council of Museums).
The current definition is as follows: “A museum is a non-profit,
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permanent institution in the service of society and its development,
open to the public, which acquires, conserves, researches, com-
municates and exhibits the tangible and intangible heritage of
humanity and its environment for the purposes of education, study
and enjoyment.” This definition has changed little since 1947, and
applies to the international museum community as a whole.

During the ICOM General Assembly held in Japan in 2019, a
proposed new definition was the subject of impassioned debate:
“Museums are democratising, inclusive and polyphonic spaces for
critical dialogue about the pasts and the futures. Acknowledging
and addressing the conflicts and challenges of the present, they
hold artefacts and specimens in trust for society, safeguard diverse
memories for future generations and guarantee equal rights and
equal access to heritage for all people. Museums are not for
profit. They are participatory and transparent, and work in active
partnership with and for diverse communities to collect, preserve,
research, interpret, exhibit, and enhance understandings of the
world, aiming to contribute to human dignity and social justice,
global equality and planetary well-being.”

This proposal seems to reflect a determination to incorporate the
notion of communities (a concept which has no legal validity in
French law), along with an explicit injunction to consider demands
for restitution in the light of armed conflicts associated with colo-
nialism. This somewhat confused proposal (ICOM France, 2020;
GIRARD, 2019; OCIM, 2019) reflects the increasing divergence of
opinions on what a museum should be, torn between a universalist
vision, considering humanity in all its cultural diversity, and a
community-driven vision which prefers to highlight our specifici-
ties. This proposed definition represents a challenge to the notions
of universalism and encyclopaedism previously developed and
defended by so many museums (particularly long-established
institutions). In this view, all visions and all points of view would
be welcomed into the museum fold; a museum of natural history
might thus expand its remit to discuss creationist theories.

But this inevitably raises questions of legitimacy: the legitimacy to
hold items, the legitimacy to address certain issues. Such tensions
underlie many of the controversies surrounding artefacts held in
museum collections.
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These debates lead us to pose a further question: is the Nagoya
Protocol, in some respects, an indication of the future which awaits
the restitution of cultural property? There is a certain amount of
shared context here, with questions over the conservation and
utilisation of the property and knowledge earmarked for protec-
tion, and the role of the institutions performing these functions.
How can the Nagoya Protocol help us to think differently about
demands for restitution?

The Nagoya Protocol deals with benefits derived from the utili-
sation of genetic resources. It is thus closely connected with
biotechnological developments which are changing our under-
standing of the items held in natural history collections, with the
emergence of a new field of research which has been dubbed
“museomics” (RAVEN & MILLER, 2020). What was once viewed as
an ordinary sample has now become a trove of genetic data, whose
analysis could potentially yield commercial opportunities. The
implementation of the Nagoya Protocol and the negotiation of
benefit-sharing arrangements with “providers” could inform nego-
tiations over the future, and thus the status, of physical artefacts
containing genetic resources or associated traditional knowledge.

In the post-Nagoya context, materials collected and conserved in
museums are in need of a clear legal status. Provider countries often
refuse to transfer ownership of such materials. The legal frame-
work which applies in such cases is the “deposit” model. The
French Civil Code defines a deposit as an arrangement whereby
an institution receives an item or asset belonging to a third party,
with a responsibility to look after it for a certain period of time
and subsequently return it. Exchanges between museums have
functioned on this basis since the early 19" century, especially
for the purpose of distributing and allocating collections across
the country. Experiments with applying the deposit system to
materials for which provider countries wish to retain ownership,
while also monitoring uses, have not been convincing. Museums
find themselves entangled in all sorts of clauses and conditions,
juggling deposit arrangements and Nagoya contracts.

So the implementation of the Nagoya Protocol provides an
opportunity to explore alternative approaches to allocating and
managing materials, moving away from 19" century categories
which are neither pertinent nor effective for 21 century materials.
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A new field of legal possibilities is beginning to open up, but
these possibilities need to be scrutinised and weighed against the
advantages and stakes associated with publicly-owned collections
that are not bound by any time limit.

Towards a convergence
of the international
regulations

Parallels have already been drawn between conventions designed
to protect cultural heritage and conventions for the protection of
the environment and biodiversity. Perhaps the most convincing of
these comparisons is that between the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (known as
the Washington Convention or CITES), which applies to natural
history and ethnological collections, and the 1970 UNESCO
Convention® on the illicit trade in cultural property, which specif-
ically references the archaeological and artistic collections of
museums. Both of these texts have at their heart a commitment
to combatting trafficking, by means of a system of authorisations
governing the circulation of the resources or property in question.
These two international conventions date from the same period:
the UNESCO text was signed in 1970, and the CITES agreement
in 1973. Questions of legal circulation and the illicit crossing of
borders are also of central importance to both mechanisms, specif-
ically the restriction of trade in endangered species and the fight
against the trafficking of cultural property. A similar chronological
concordance can be observed in the subsequent texts which have
extended and expanded these conventions: the Convention on
Biological Diversity, signed in 1992, and the 1995 UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects.

Now is perhaps the time to attempt a new approach — not compar-
ative, but systemic — to both the Nagoya Protocol and the demands
for restitution addressed to museums, calling into question the

2 1970 UNESCO Convention on the Means of Prohibiting and Preventing the
Illicit Import, Export and Transfer of Ownership of Cultural Property.
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very concept of ex situ conservation of artefacts. The Convention
on Biological Diversity, the Nagoya Protocol and EU regulation
511/2014 all acknowledge the long-term genetic resources and
associated traditional knowledge embodied in artefacts of mate-
rial culture, such as herbaria or domesticated animals. The
BAGLEYAND-PERRON-WELCH report (2020), commissioned by the
CBD secretariat, proposes extending Article 10 of the Nagoya
Protocol, establishing a global and multilateral mechanism for
benefit-sharing, to ex situ collections considered to constitute
cross-border collections.

This Article proposes a framework for managing genetic
resources and associated traditional knowledge, for which the
PIC and MAT (prior informed consent and mutually-agreed
terms — See Chap. 3) mechanism is not suitable. One example
would be resources or knowledge found in multiple countries and
also present in collections outside of their countries of origin.
During COP15, this notion of cross-border resources was rede-
ployed to refer to resources and knowledge kept in the northern
hemisphere, arguing that they have thus been removed not only
from their regions of origin, but also from the countries in which
they were collected, having been taken beyond the borders of the
“provider.” This clash of contexts and positions serves to illustrate
one of the political dimensions underlying these negotiations; it
reaffirms the challenge to the existence of collections previously
described as ex situ and now frequently referred to as cross-border,
raising doubts about access conditions and unauthorised removal
of property, actions theoretically in contravention of the Nagoya
Protocol or the CBD.

Indeed, ex situ collections comprise cultural property and genetic
resources collected or acquired in historical or more recent contexts,
involving the crossing of borders (to remove artefacts from the
provider countries and bring them to Europe, for example). These
objects are thus located and conserved outside their country of
origin or native area. Seen from this perspective, ex situ collections
could be likened to cross-border resources, a concept originally
introduced for resources and knowledge found in multiple coun-
tries. This would represent a major change, moving from a bilateral
mechanism involving negotiations between countries to a global
mechanism whereby benefits are paid into a joint fund. Article 10
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of the Protocol has never been activated, and thus remains hypo-
thetical, but the mechanism of a joint global fund is currently
at the centre of negotiations over digital sequence information
within the CBD context, as well as discussions on how to regulate
access to maritime resources in international waters (see Chap. 16).
The concept of a joint fund allows us to appreciate the interna-
tional complexity of these issues. BAGLEYAND & PERRON-WELCH
(2020) nonetheless note the possibility that countries from which
resources were collected in the past might assert their rights,
availing themselves of contemporary regulations introducing a
principle of retroactivity. The idea of retroactively applying contem-
porary regulations to historical collections established over two
hundred years ago is problematic, as it would involve a posteriori
judgements on collection contexts, motivations and conditions
formulated by countries “of origin” or “providers” determined to
assert some form of natural right over their cultural property.

A future equivalent
of the Nagoya Protocol
for cultural property?

There are parallels to be drawn between the fight against piracy
and the fight against illicit transfers of cultural property. We
might even argue that applying the Nagoya Protocol to ex situ
collections would represent a pioneering move, situated at the
vanguard of new thinking on the rights attached to heritage arte-
facts, which will ultimately have wide-ranging consequences for
all museum collections. The access and benefit-sharing procedure
(ABS) appears to present a future model for the management of
public cultural property, in a global context being reshaped by a
greater willingness to engage with north-south rebalancing efforts
and benefit-sharing. Does the PIC and MAT model introduced by
the Nagoya Protocol hint at the future of contractualisation for
cultural property?

As noted above, the fact that most such collections have historically
been formed and kept in the Global North, thus keeping genetic
resources ex situ, is mentioned in the text of both the Convention
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and the Protocol, and was one of the key factors which led to the
adoption of EU Regulation 511/2014. A number of authors have
picked up on these developments, including Thomas BURELLI
(2012): “This dual obligation [facilitating access to genetic
resources and the sharing of benefits derived from their use]
arose from the observation, formulated around the time that the
Convention [on biological diversity] was signed, that biodiversity
resources were predominantly located in the Global South, where
the financial resources required for their conservation were in short
supply, while access requests came predominantly from the North,
from States with greater financial means.” Might we not make a
very similar argument with regard to cultural property?

Traceability and due diligence

The first point of convergence between the fight against biopiracy
and the fight against trafficking of cultural property actually
concerns two key aspects: the increasingly rigorous standards of
traceability and the obligation of due diligence, including com-
pliance checks (for example, checks to be conducted on genetic
resources during the research commissioning or commercial
launch phase of commercial development).

With regard to traceability, for cultural property in particular,
public institutions are now under obligation to determine the
provenance of all items. There are strict moral and political norms
in place obliging institutions to trace the history of artefacts in
order to ensure that they have not been illegally acquired or
exported without authorisation from their country of origin. This
represents a significant administrative burden for the holders of
public collections, primarily museums. Public institutions cannot
consider themselves exempt from these obligations (CHASTANIER,
2013). In reality, however, this new “behavioural standard” is
still struggling to impose itself in the art market. As for the “new
relational ethics” recommended by the SARR-SAVOY report (2018),
it would imply a total inversion of the burden of proof, applicable
retroactively. In an address to the University of Ouagadougou in
November 2017, French President Emmanuel Macron opened a
new chapter in the debate over the restitution of cultural property,
particularly items originating in sub-Saharan Africa, when he
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declared his intention that “within five years, procedures should
be in place for the temporary or definitive restitution of African
heritage to Africa.” To this end he commissioned a study from
academics Bénédicte Savoy and Felwine Sarr, who reported back
in November 2018. One of the primary recommendations made
in their report concerned the “rapid, definitive and unconditional
restitution of heritage items to the African continent.” The report
also approaches the contexts in which items were collected (and
collections constituted) from this same perspective, taking the
view that the conservation of African cultural property in French
museums is the result of forceful appropriations, or else that such
artefacts can be “presumed to have been acquired in inequitable
conditions,” rendering them automatically eligible for restitution.

Doubts over provenance and superficial diligence are now grounds
for public protests, or even the withdrawal of items from auctions.
Gaps in the life story of an artefact can put its pedigree in doubt.
For objects held in public collections, this may lead to calls for
restitution at a time when the moral dimensions of exchanges are
becoming increasingly prominent (ICOM France, 2019). As for
property containing genetic resources and/or associated traditional
knowledge, the Nagoya Protocol requires users to obtain prior,
informed consent and to establish contractually-binding benefit-
sharing arrangements. It also provides a degree of legal security,
specifying which documents are to be obtained from whom and
defining the necessary due diligence. It differs in this respect from
the texts pertaining to the trafficking of cultural property, where
these matters are much less clearly defined.

Another pivotal point which links efforts to combat the illicit trade
of cultural property and the goals of the Nagoya Protocol is their
shared emphasis on due diligence. Responsibility lies with those in
possession of artefacts at a given moment in time, who suddenly
find themselves accountable for the previous lives of all objects in
their collections. They must be able to justify their presence, or
else face accusations of theft or biopiracy. An obligation to verify
legality (i.e. compliance with the law) exists in both contexts,
certainly, but it lacks a formal framework in the context of cul-
tural property. This is largely due to the fact that the convention
on cultural property is still not sufficiently implemented by the
States who have signed up to it. However, the recent European
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Directive on the restitution of cultural property® provides new
indications on how to determine whether or not persons in pos-
session of cultural property in need of restitution have satisfied
their due diligence obligations. Nevertheless, it is often difficult
to know how far arbitration should go, particularly in cases
where acquisitions have not actually been completed.

It thus becomes necessary to remind ourselves of one of the fun-
damental attributes of artefacts held in public collections. Museum
collections are not for sale, and thus cannot be illicitly traded
(unless they are stolen), which guarantees their integrity and
their conservation without concerns over their potential financial
value. This allows us to focus on their polysemic nature. K. POMIAN
(1987) coined the term “semiophore” to describe this phe-
nomenon: museum collections are bearers and vectors of all values
and all meanings — scientific, cultural, social, religious etc. — and,
simultaneously and paradoxically, are stripped of all meaning by
the neutrality intrinsic to their conservation in public institutions.

The emergence of demands
for restitution

The second point of convergence concerns growing demands for
more sharing, or even the reappropriation and/or transferral of
ownership of artistic and cultural property, giving rise to the
restitution debate, often with reference to indigenous peoples.
These demands have become closely wrapped up with the issue
of consent, which features prominently in both the Nagoya
Protocol and the SARR-SAVOY report (2018) on the restitution of
African cultural property. This report called upon the French
government to return all items obtained during the colonial
period, on the grounds that the consent of the peoples involved
was inevitably compromised by asymmetrical power relations.
These issues, which are common to both the Nagoya Protocol and
the restitution controversy, continue to cause great consternation
among curators and researchers who, and no value judgement is

3 Directive 2014/60/EU of the European Parliament and of the Council of 15 May
2014 on the return of cultural objects unlawfully removed from the territory of
a Member State and amending Regulation (EU) No 1024/2012.
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implied here, were not “formatted” to think in this manner. The
professionals responsible for managing collections are not accus-
tomed to thinking of artefacts and genetic resources as shared
objects, having previously been assured that good conservation
work, often over multiple centuries, was enough to put their
legitimacy beyond question. These old assumptions are now
beginning to evolve. Nonetheless, the conservation and scientific
promotion of these artefacts have established certain rights and
conferred legitimacy upon the institutions who have taken charge
of them, sometimes avoiding their loss or destruction.

In the meantime, we can observe a trend whereby the applicable
international instruments have become progressively stricter:

— from CITES and the 1992 Convention on Biological Diversity to
the Bonn Guidelines of 2002, culminating in 2010 with the Nagoya
Protocol (implemented in October 2014) which introduced a
binding international ABS system (access and benefit-sharing);

— for cultural property the rate of change has been gentler, pro-
gressing from the UNESCO convention of 1970 and UNIDROIT
convention of 1995 to the 2015 operational directives in relation
to the former and, in the near future, the strong possibility of a
binding protocol to strengthen the UNESCO convention 50 years
on. This new protocol might impose systematic conditions for
restitution, stricter regulation of the art market with regard to the
origin of objects offered for sale, and potentially even retroactive
applicability to cases prior to the entry into force of the convention.
This protocol will likely whip up considerable North-South ten-
sions, between the Western countries in which most museums
and collections are held, and the G77 nations who are becoming
increasingly vocal in their demands for a new restitution protocol.

The demand for automatic restitution and de facto retroactivity
also raises the possibility of re-examining the history of collections,
with all the legal insecurity this could create for historic transac-
tions and cases which would normally be covered by the statute
of limitations.

Finally, there is perhaps a third point of convergence in the growing
instrumentalisation of collections in diplomatic posturing, nation-
alist rhetoric and national policies, motivated by highly divergent
interests.
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Conclusion

The present debate on the new definition of museums proposed
by ICOM has inspired a broader questioning of their underlying
cultural and institutional model, with calls to “decolonise”
museum institutions attracting no small amount of controversy.

If the Nagoya Protocol and its directives concerning procedure and
standard documents are seen as precursors of the future evolution
of the international legal framework governing the circulation of
cultural property, then this evolution could have the positive effect
of improving legal security by providing clearer and more detailed
guidelines for traceability and due diligence. Nevertheless, while
this new legal model may appear pertinent and effective when
applied to new acquisitions, it is not compatible with historical
collections without introducing a precedent of retroactivity which
would cast doubt upon the operations and indeed the fundamental
purpose of the institutions in which they reside.

The need to open up and adapt to alternative modes of ownership
has inspired new conversations about the status of the assets held
in public collections, principally in museums. The holders and
financial backers of ex situ collections must now face up to some
complex questions regarding the long-term care and conservation
of artefacts, one of the founding missions of such collections in
their capacity as facilities for the lasting conservation of material
culture. To what extent will central government and territorial
authorities, the main owners and financial backers of ex situ
collections in France, continue to fund the conservation and
promotion of artefacts of which they are merely users, managers,
“tenants”? In concrete terms this funding translates into
premises, personnel and technical and budgetary resources, all
essential to the conservation and promotion of material artefacts.
Moreover, such artefacts may be subject to constraints and charges
restricting their use (preventing loans to third parties, for example,
or forbidding the removal of samples for genetic studies), obliging
potential users to enter into new negotiations with providers. If
their rights over such assets and collections continue to shrink,
will governments continue to finance the ex situ conservation of
artefacts which they only partially control?
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Pressure from countries calling for redistribution of cultural
heritage, and making demands for restitution, may serve to speed
up adoption of a mechanism comparable with the Nagoya
Protocol. However, with regard to cultural property, the countries
behind such demands are primarily interested in full and final
restitution, i.e. transferral of ownership rather than the sharing
of benefits.

Relatively little thought has been given to the nature of these
benefits, with negotiations focusing instead on the ownership
and possession of assets, both natural resources and cultural
property. In parallel the implementation of the Protocol has
largely focused on issues of access and the obstacles created by
the new administrative and legal procedures with which
researchers and research organisations must now comply. This
polarisation over access has come at the expense of a real analysis
of the potential benefits to be negotiated and delivered in a
concerted and collaborative fashion, and particularly the positive
consequences of transferral of ownership and the scientific study
of assets. Adapting the spirit of the PIC and MAT system to
requests for the restitution of cultural property could finally
create an opportunity for dialogue, helping to refocus the debate
surrounding benefit-sharing: benefits to all stakeholders of artefacts
being held in museum collections, benefit and knowledge-sharing
on the ecological, cultural and human biodiversity dimensions of
conservation in collections, and even joint projects to facilitate
the circulation of cultural property. Surely what is needed here is
a collaborative rather than an oppositional approach, abandoning
outdated postures and legal and conceptual frameworks based on
possession, property and ownership.

We would like to thank Mr. Michel Guiraud, Directeur General of
Collections at the MNHN, for his critical input.
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Chapter 16

ABS
and the digitisation
of the living world

Catherine AUBERTIN

Jean-Louis PHAM

Along with the funding of conservation efforts, access and benefit-
sharing, or ABS, has become one of the major sticking points in
negotiations over the CBD which, at the risk of over-simplifying,
have pitted industrialised nations rich in technology against
developing nations rich in biodiversity. Above and beyond the
tensions caused by globalisation and unequal exchanges, this
antagonism also says a lot about the way our societies are being
transformed by digital and biotechnological innovation, reshaping
both our relationship to the environment and the distribution of the
value derived from its exploitation. These tensions are embodied
in the debate over DSI — Digital Sequence Information — which we
propose to analyse in this chapter.

The implementation of the Nagoya Protocol has not lived up to
expectations. Ten years on, there is no avoiding the fact that the
monetary benefits generated by the ABS mechanism have been
negligible and hampered by lengthy negotiations, while the
accompanying administrative formalities have been decried as
obstacles to research and innovation. In light of these criticisms,
emanating from both provider countries and the users of genetic
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resources, why does the Nagoya Protocol not appear to have been
seriously challenged?

The Access and Benefit-Sharing Clearing House (ABSCH) continues
to register new ratifications from countries party to the Protocol.
The total now stands at 131, all signed up to both the theoretical
principles and the concrete obligations of ABS (as of September
2021, 68 countries were still non-parties to the Protocol). Many
States have thus committed to passing binding national legislation,
accompanied by costly implementation processes, based upon the
ABS model set out in the Protocol. Some of them do not appear to
have given much thought as to the viability of such a model. At the
international level, the preparatory working documents for the
Post-2020 Global Biodiversity Framework to be negotiated at COP15
propose counting the number of countries who have actually
received monetary or non-monetary benefits in return for granting
access to genetic resources and associated traditional knowledge,
as well as the total value of these monetary benefits established with
the goal of “meeting people’s needs through sustainable use and
benefit-sharing.” This ambitious proposal seems misguided,
when the examples of ABS recorded by the ABSCH are so few in
number and so poorly-documented, whereas the frustrations of the
research community are being voiced loud and clear (DIVAKARAN
et al., 2018; DEPLAZES-ZEMP et al., 2018; ROURKE, 2018).

The results achieved by the Nagoya Protocol thus far have been so
disappointing that we might have expected a thorough overhaul.
Instead, the plan appears to be to carry on regardless, engaging is
some sort of race between advances in scientific practice and
modifications to the scope of the CBD, which is clearly struggling
to keep pace.

Carry on regardless

In spite of all the evidence to the contrary, the “green gold” myth
dangled by the CBD is alive and well among many of those
designated as “providers.” And yet, for many “users,” the idea of

1 CBD, 2021. First Draft of the Post-2020 Global Biodiversity Framework.
CBD/WG2020/3/3
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bioprospecting for biological resources lost its sheen well before
the signing of the CBD in 1992. This model, based on accessing
physical resources held by a given country or community, no
longer reflected the realities of the pharmaceutical industry,
which was already busy developing high-throughput screening
techniques to seek out new active ingredients from among the
thousands of molecules supplied by the chemical industry.

The scope of the biological resources eligible for ABS, which was
initially limited to those containing functional units of heredity
(i.e. genetic resources as defined in the CBD), has gradually been
expanded since it became obvious that the most substantial
financial rewards would come not from the utilisation of genetic
materials, but instead from molecules used to create new drugs.
The Nagoya Protocol was thus expanded to encompass derivatives,
which it defines as follows: “Derivative: a naturally occurring
biochemical compound resulting from the genetic expression or
metabolism of biological or genetic resources, even if it does not
contain functional units of heredity (Art. 2¢).”

The ABS model championed by the Protocol therefore applies to
natural molecules, resulting from the metabolism of organisms
living or dead, including crude extracts. Enzymes, essential oils,
resins etc. are thus classified as derivatives.

Negotiations are now in progress for further expanding the scope
of application of the ABS mechanism under the aegis of the CBD.
The plan is to encompass DSI (Digital Sequence Information), a field
in which the dedicated working group has yet to reach agreement
on the preferred terminology to be used.

DSI (Digital Sequence
Information)

What is it?

All of the new branches of science denoted by the suffix -omics
(genomics, proteomics, transcriptomics, metabolomics and so on
and so forth) generate billions of units of digital data. DSI is the
fruit of DNA sequencing technologies which have become progres-
sively cheaper and faster.
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Breakthroughs in genomics and bioinformatics, methods of statisti-
cal analysis and cross-comparison with other data make it possible
to extract results from DSI which can be used in various disciplines
and at various levels. Among other things, they can cast new light
on the mechanisms of molecular interaction and the evolutionary
history of living organisms. Research into the living world has now
entered the age of in silico biodiversity. Much of this work is done on
computers, connected to data processing centres and making use
of what we might describe as dematerialised genetic resources. The
information and knowledge contained in DNA sequences can thus
be extracted, transformed and exchanged independently of the
physical genetic material to which they relate. For researchers in
the life sciences, accessing DSI is more like accessing a service than
using a material asset, although the latter status is still assigned to
genetic resources in the text of the Protocol.

The rise of DSI has been made possible by the development of
calculation capacities and new methods for processing big data,
as well as free or open access to the principal genetic sequence
databases. The International Nucleotide Sequence Data Base
(INSCD) is acknowledged in the CBD as a key partner for the
recognition and protection of biodiversity. It encompasses the
three main databases maintained at national or regional level:
GenBank in the USA, DNA Data Bank in Japan and EMBL-EBI for
the European Union. The data they contain are freely available to
anybody with a computer and an internet connection. There are
even entire genome sequences free to download in open access
mode (CETAF, 2017).

These genetic sequence databases are, naturally enough, supplied
by researchers. They are invited — or obliged — by the major scien-
tific journals to register their sequences so that their articles can
be reviewed and published. Nature and Science both insist upon
the registration of sequence data as a compulsory precondition
for publication (ROURKE, 2018), like the botany journals which
require registration of a reference specimen with a herbarium, as
per the requirements set out in the International Code of Botanical
Nomenclature. Making data available to others is thus common
practice in the scientific community, and may also be backed up
by national research policies. In France, the Digital Republic
Law of 26 October 2016 requires all data gathered, produced or
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published with public money to be made available to citizens. This
enthusiasm for open data stands in stark contrast to the restrictions
placed upon access to in situ or ex situ genetic resources by texts
such as the Nagoya Protocol. Scientists thus find themselves caught
between contradictory injunctions.

New practices have revolutionised research involving genetic
resources. DSI are now being touted as a new form of “green
gold”, with online consultations of genome databases viewed in
much the same way as prospecting for natural substances in situ
was envisaged in the 1980s and 1990s, the sort of activity that
the CBD was intended to regulate. The results thus far have been
broadly similar, too: illusory visions of wealth and accusations of
biopiracy. The Convention on Biological Diversity thus finds
itself confronted with a phenomenon which, for some, is a text-
book example of open science advancing thanks to the pooling
of biological materials, data and knowledge; while for others it is
simply a new form of biopiracy (AUBERTIN, 2018).

Historical note

We can trace the origins of the DSI debate back to the 2015 meeting
of the Ad Hoc Technical Expert Group of the Cartagena Protocol
on Biosafety — another CBD protocol which came into force in
2003 — a group responsible for examining the potential negative
and positive effects of synthetic biology (KEIPER & ATANASSOVA,
2020). They flagged up the utilisation of ‘digital genetic informa-
tion’ derived from genetic resources and not accompanied by fair
and equitable benefit-sharing. States party to the Nagoya Protocol
were encouraged to look into this matter.!

At COP13 in Cancun in 2016, the key topics of discussion for the
two CBD protocols thus overlapped: the risks of synthetic biology,
covered by the Cartagena Protocol, and the implementation of an
access and benefit-sharing (ABS) mechanism for information on
genetic resources in the form of data sequences, falling within
the scope of the Nagoya Protocol.

2 CBD/SYNBIO/AHTEG/2015/1/3 ; §31 et 8§66 (i) https://www.cbd.int/doc/meet-
ings/synbio/synbioahteg-2015-01/official/synbioahteg-2015-01-03-en.pdf
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The utilisation of digital sequence information has now expanded
far beyond the realm of academic research on biodiversity. Rapid
advances in genome editing techniques (including the famous
CRISPR-Cas9 protein) are opening up vast new horizons for the
manipulation of the living world, with potentially serious impli-
cations for biodiversity and equally colossal possibilities for busi-
nesses in the food, pharmaceutical and cosmetics industries. There
are concerns that this technology is currently escaping democratic
control; 150 NGOs have demanded a moratorium on “gene drive”
organisms. Meanwhile the industrial sector (for example, seed-
producing firms editing the genomes of cultivated plant varieties
using information derived from “desirable” gene sequences),
unfettered by ABS mechanisms, is making full and free use of DSI
available in open access format. Furthermore, these new techniques
primarily benefit researchers and industrialists in developed
nations, equipped with the technological and human resources
required to exploit them (bioinformatics, molecular biology).

We can easily understand why countries lacking these capacities
would take issue with a practice which to their eyes is inconsis-
tent and unfair: access to digitised resources is free and easy. Most
digitised genetic sequences are accessible via public databases
which do not require submissions to specify the origin of the
resources from which sequences are derived, nor to identify all
contributors or users, nor to sign up to general terms conditions.
DSI are thus beyond the reach of access and benefit-sharing
mechanisms, and accusations of biopiracy have returned with
renewed intensity.?

This debate harks back to some of the issues which inspired the
creation of the CBD: how can intellectual property rights be used
to stave off the risk of DSI being appropriated improperly? How can
it be ensured that the benefits derived from the utilisation of DSI
are shared fairly? Does open access to DSI databases constitute a
circumvention of the Nagoya Protocol ?

3 See PRAT F, 2021, https://www.infogm.org/7107-biopiratage-des-sequences-
numerisees-deux-exemples. Another example: the famous Svalbard Global Seed
Vault has been accused of providing long-term storage for dead seeds that only
major multinational seed producers will one day be able to use, by extracting
sequence information.
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At COP14 in Egypt, negotiations led to an agreement that DSI
could not be effectively managed within the framework of the
Nagoya Protocol, charging the CBD with proposing an appropriate
sharing system.

Spirited discussions

Since 2016, the issue of DSI has been firmly on the CBD agenda.
A programme of work has been established, under the aegis of
both the CBD* and the Nagoya Protocol.”> A study was commis-
sioned (LAIRD & WYNBERG, 2018), and a technical expert group
formed. The latter, after much deliberation, produced a “recom-
mendation” (a set of reflections intended to inform a future
decision on how best to manage DSI under the Nagoya Protocol at
COP14) that was entirely in brackets, reflecting the lack of a clear
consensus among the Parties.®

Two calls for submissions were launched by the CBD Secretariat
in 2016 and 2018. National governments, NGOs, research centres
and businesses were all invited to submit their views on the matter.
The resulting position papers were published on the CBD web-
site: https://www.CBD.int/DSI-gr/2019-2020/submissions/. They
provide an insight into the dynamics of the debate (NOTHIAS,
2020).

It should come as no surprise that we find, broadly speaking, two
opposing camps in this debate. Countries in the Global North
and various learned societies are determined to fight the inclusion
of DSI within the remit of the CBD. Still reeling from the difficult
experience of implementing the Nagoya Protocol, they argue that
the free flow of information is essential to scientific and industrial

4 COP Decision Xlll/16 with regard to DS/, 16 December 2016
https://www.cbd.int/doc/decisions/cop-13/cop-13-dec-16-en.pdf

5 Recommendation NP-2/14 on DS/, 16 December 2016:
https://www.cbd.int/doc/decisions/np-mop-02/np-mop-02-dec-14-en.pdf

6 Recommendation adopted by the SBSSTA n°22/1 on DSI, 7 July 2018,
[CBD/SBSTTA/REC/22/1]: https://www.cbd.int/doc/recommendations/sbstta-
22/sbstta-22-rec-01-en.pdf
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innovation.” Countries from the South, on the other hand, argue
that DSI very clearly originates from genetic material, and as
such there should be controls on database access and a system
for the fair and equitable sharing of the benefits derived from its
use, in accordance with the Nagoya Protocol. Frustrated by the
lack of financial returns generated by the Protocol, they protest
that its scope of application is too narrow. Their view is that it
should be expanded to encompass all tangible and intangible
forms of life, with no time limit to ensure retroactive applicability.
The debate now hinges upon the definition of DSI, and how to
apply an ABS mechanism.

Agreeing on the terminology

At time of writing, the dedicated working group has yet to agree
upon a definition of DSI. And yet, from a legal perspective, it is
absolutely essential to define the terminology in order to determine
whether or not an ABS mechanism may be applied.

To bring it within the scope of application of the CBD, DSI would
have to be regarded as a “genetic resource” (Article 2 of the CBD)
or, at least, as a form of “utilisation of genetic resources,” tanta-
mount to “research and development on the genetic and/or bio-
chemical composition of genetic resources, including through
the application of biotechnology.” Or else, following the example
of “associated traditional knowledge,” DSI might be regarded as
information associated with a genetic resource.

Brazil decided not to wait for an international consensus, adding
genetic information to its definition of genetic heritage in a law
passed in 2015. The Brazilian government has demanded ABS
procedures for digital sequences derived from its own biodiver-
sity registered in foreign genetic databases. Ethiopia also defines
genetic resources as “all material derived from a biological resource
containing genetic information with actual or potential value for

7 See, for example, the Alliance of Science Organisations in Germany, 2018,
https://www.fraunhofer.de/en/press/research-news/2018/February/the-alliance-
of-science-organisations-in-germany-sees-open-access-to-digital-sequence-
information-at-risks.htmi
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humanity, including derivatives and DSIL.” India holds that the
value of genetic material “resides in the genetic information that it
contains, whether it be tangible, intangible or potential.” Argentina,
meanwhile, interprets the term DSI as “digital information con-
cerning the sequences of genetic resources,” treating information
as a component of genetic resources, and thus considering DSI to
be included in genetic material.

Industrialised nations, meanwhile, maintain that DSI is a form of
immaterial, intangible data not covered by either the CBD or the
Nagoya Protocol. They insist on the distinction between data,
which are the fruit of research, and information associated with
genetic resources. Australia, for example, defines DSI as “non-
physical entities of an electronic nature,” and thus not containing
any genetic material. France has proposed a definition which
translates as “digital sequence data from genetic resources.”

On a more general level, industrialised nations have pointed out
that gene banks hold a wide variety of materials. They have
pushed for a more precise definition of DSI, classifying sequence
information into multiple groups (DNA and RNA, proteins and
epigenetic modifications, metabolites and other macromolecules
etc.) which need to be handled differently. They argue that the
majority of sequences found in gene banks are human sequences,
or sequences from organisms collected in developing nations
where they are freely available in open access mode, and thus not
subject to the Protocol.

Resolving technical issues

The arguments deployed have not been limited to haggling over
the definition of DSI. Existing criticisms of the constraints
imposed by the Nagoya Protocol have resurfaced: administrative
chicanery, the complexity of handling large quantities of data, the
notion of benefit-sharing etc. These arguments have focused par-
ticularly on the long delays and bureaucratic obstacles involved
in obtaining permits to access and gather data, as well as the risk
of legal uncertainty. In an age of high-speed access to genome
data, the time required to obtain access and usage permits is
viewed as a waste.
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The technical difficulties inherent to DSI, already encountered in
relation to marine micro-organisms, have also been highlighted
(WILDSI, 2020). Cross-disciplinary research would also require
multiple authorisations. Evolutionary biology (for computational
phylogenetics), research into active ingredients (screening immense
quantities of DNA sequences) and research on infectious diseases
(studying new pathogens) all require access to thousands, or even
millions of sequences. How would it be possible to assess the
provenance and value of each individual sequence?

Sequences themselves cannot be patent-protected. A large number
of identical or highly similar sequences are to be found in many
organisms, on account of the common origins shared even by
organisms which seem very different. Within a given species, a
sequence may vary from one individual to the next, and natural
mutations may contribute to this variation within a relatively
short timeframe. Potential commercial developments would in
any case be derived from a combination of sequences, so how
would the usage value of a single sequence be calculated?

Industrialised nations argue that open access to DSI is conducive
to scientific progress and the attainment of the global biodiversity
targets set by the CBD. DSI is a vital tool for taxonomical studies,
allowing researchers to identify, describe and compare species in
order to better understand genetic variation in populations, the
role of genes in the development of organisms and the factors
determining resilience to climate change, all useful knowledge
for the purposes of biodiversity conservation and management
(CETAE 2017; LAIRD & WYNBERG, 2018). The availability of DSI in
open access mode, for both users and providers, is thus consistent
with the first two CBD objectives — conservation and sustainable
utilisation — and also corresponds to Aichi Target No. 19: “By
2020, knowledge, the science base and technologies relating to
biodiversity, its values, functioning, status and trends, and the
consequences of its loss, are improved, widely shared and trans-
ferred, and applied.” Restricting access to DSI would thus be
counter-productive with regard to the stated aims of the CBD.

The free availability of digital sequence information is the result
of international scientific policy, with the financial backing of
those countries who created the gene banks and ensure their
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continued availability. The position papers submitted by these
industrialised nations maintain that open access is justified by
the need to democratise science by making it available to all, and
that this is itself a form of benefit-sharing. This argument has
been largely rejected in the Global South, by countries who
would prefer to retain control over their genetic heritage and
obtain more monetary compensation.

Options up for debate

The Convention on Biological Diversity was signed during a
phase of rapid globalisation, dominated by market dynamics but
also increasingly aware of the urgent need to address global envi-
ronmental issues through international cooperation. At a time
when globalisation is being called into question and national
egos are coming to the fore, it is hard to envisage a renegotiation
of the CBD without undermining the existing text, let alone the
Nagoya Protocol, which is still not fully operational.

In order for a new agreement to be reached, a sharing mechanism
needs to be imagined which does not undermine the ease of access
expected by “user” nations, while also ensuring remuneration for
the “provider” countries of the natural resource from which genetic
sequences are extracted.

Inspiration might be sought in the multilateral sharing mechanism
introduced by the International Treaty on Plant Genetic Resources
for Food and Agriculture (ITPGRFA, see Chap. 1), which replaces
prior consent with easier access and which, in return, requires
users to pay into a benefit-sharing fund destined primarily for
farmers in developing nations who conserve and use plant genetic
resources in a sustainable manner. This would represent a
paradigm shift from the bilateral arrangements promoted in the
Nagoya Protocol towards a binding multilateral system. Some of
the scenarios envisaged at the 1 Global Dialogue on DSI (Pretoria,
November 2019) involve the creation of a multilateral benefit-
sharing fund for DSI, an option also explored in a recent report
which claims to offer a “scientific perspective.” (WiLDSI, 2020).
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Identifying contributors, users and the provenance of genetic
sequences does not appear to be an insurmountable task, as long
as computing tools are developed so as to ensure the traceability
of resources. It would be possible to connect digital sequences to
the physical origins of the material from which they were derived
by improving the data passport system, including the information
already connected with sequences in databases, linking DSI pub-
lications to the genetic resources held in ex situ collections and
indicating the country of origin of genetic resources in all patent
applications. The Chinese and Brazilian patent offices already
require patent applications to specify the origin of the genetic
resources which provided the raw material for the discovery,
while the French Law on Biodiversity of 2016 requires patent
applicants to register information on their original resources with
the National Institute for Intellectual Property (INPI).

The Nagoya Protocol contains tools (PIC and MAT) which could
be used to take DSI into consideration when accessing biological
resources: will the resource be sequenced or not? Will the
sequence be registered with an open access database? How will
any benefits be shared? etc. Specific training and special authori-
sations enabling providers to access these databases could form
part of benefit-sharing arrangements. Research partnerships
benefiting researchers from the Global South could also be
agreed at the forthcoming COP meeting, as part of the “resource
mobilisation” component of the Post-2020 Global Biodiversity
Framework (LAIRD et al., 2020).

How might these two systems of benefit-sharing coexist? Genetic
resources could remain subject to the Nagoya Protocol, while
DSI could be subject to an open access system which ensures that
they remain findable, accessible, interoperable and reusable (FAIR).
Handling DSI differently — with a more flexible approach stripped
of the “formalism” associated with the system for genetic resources,
which would remain subject to the Nagoya Protocol — could have
the effect of making genetic resources even less desirable for the
purposes of research and bioprospecting.
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The horse-trading
continues

The ongoing negotiations over DSI represent a continuation of
pre-existing geopolitical conflicts which, above and beyond the
tensions between competing worldviews, reflect the difficulties
inherent to reconciling environmental policy and economic
development within the restrictive framework of multilateral
agreements. Since the first UN Conference on the Environment,
held in Stockholm in 1972, commitments to protecting biodiver-
sity proposed by countries from the Global North have run up
against the demands of the Global South, keen to see more support
for sustainable development and more benefit-sharing. These
demands for compensation inspired the third stated objective of
the CBD, set out in Rio in 1992 : “fair and equitable sharing of
the benefits arising out of the utilisation of genetic resources.” At
the 2010 Nagoya Conference, the eponymous Protocol was then
signed by the parties in return for the acceptance by the Global
South of the strategic plan for 2011-2020, also known as the
Aichi Targets. In the near future, the possibility of expanding the
Protocol to encompass DSI looks likely to be used as a bargaining
chip to encourage countries from the Global South to sign up to
the post-2020 strategy backed by Europe at COP15. COP15 is
supposed to adopt a new global strategy for biodiversity, since
the strategic plan for 2011-2020 has now expired, albeit without
fulfilling any of the 20 Aichi Targets (6 of the targets were judged
to have been “partially” attained, see SCBD, 2020). Without
some sort of benefit-sharing mechanism for DSI, it will be very
difficult to reach a consensus on a Post-2020 Global Biodiversity
Framework ®

Demands focusing on digital sequence information held in gene
banks are primarily concerned with the potential loss of eco-
nomic opportunities, a far cry from the initial definition of the
biopiracy which the Nagoya Protocol was intended to combat.

8 See the Open-Ended Working Group note on the Post-2020 Global Biodiversity
Framework: CBD/WG2020/3/4 - 5 July 2021
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The Nagoya Protocol is at risk of being perceived as an instrument
of economic warfare, rather than a tool for the protection of bio-
diversity and traditional populations.

It should thus come as no surprise that tensions over DSI have
become apparent in the UN’s negotiating structures: at the FAO
committee in charge of genetic resources for food and agriculture,
and particularly with regard to the ITPGRFA and the revision of
its multilateral ABS system; at the Intergovernmental Conference
on Marine Biodiversity of Areas Beyond National Jurisdiction
(BBNJ), where the issue of sharing the benefits derived from the
exploitation of marine genetic resources is the first item on the
agenda; at the working group for Article 8(j) of the CBD relative
to indigenous peoples and local communities; at the World
Health Organisation in discussions of access to human pathogens
(PIP framework for influenza pandemics), as well as related
debates over animal health at the OIE and plant health at the FAO,
of particular relevance in an era of epidemics and pandemics; and
of course at the World Intellectual Property Organisation. All of
these instances, the arenas in which North-South confrontations
play out, appear to be waiting on a decision from the CBD in
order to continue their work.

We might well question the strategic importance afforded to the
issue of DSI, described in some quarters as a deal-breaker for inter-
national negotiations, but which would appear to be of secondary
importance compared to the climate emergency and the need to
act rapidly to stem the collapse of biodiversity.

But we could also argue that the negotiations over the CBD are also
tackling issues of vital importance: value grabbing, the appropri-
ation and manipulation of the living world, and the governance
of digitised biodiversity. Issues of governance are also at the heart
of negotiations over the Cartagena Protocol, including demands
for a moratorium on synthetic biology and new techniques of
gene editing, another source of tensions within the CBD.

The collateral effects of the Nagoya Protocol, such as the devel-
opment of more open and balanced research partnerships, may
well prove to be more significant than its stated intentions in
terms of biodiversity conservation.
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Conclusion

Catherine AUBERTIN

Jean-Louis PHAM

In the lead-up to the Conference of the Parties (COP 15) to the
Convention on Biological Diversity (CBD), reports were coming
out one after another, sounding the alarm about accelerating loss
of biodiversity in every respect: genetic diversity, diversity of
species, ecosystem services. For the IPBES,! the facts are clear:
continuing on the current course, it will be impossible to achieve
our objectives for the conservation and sustainable utilisation of
nature. The objectives for 2030 and beyond can only be achieved
through “transformative changes,” i.e., by “A fundamental, system-
wide reorganisation across technological, economic and social
factors, including paradigms, goals and values.”

The same conclusions were reached by the GBO5 report,* which
was heavily influenced by the rise of the Covid-19 pandemic.
This report insisted on the fact that the transition challenges facing
the world are interdependent, and that each interface between
nature and society (land use, cities and infrastructure, health, etc.)
contributes to and is dependent on the others. This theme was

1IPBES (2019): Global assessment report on biodiversity and ecosystem services
of the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem
Services. https://ipbes.net/global-assessment

2 Secretariat of the Convention on Biological Diversity (2020): Global Biodiversity
Outlook 5. Montreal. www.cbd.int/GBOS5.
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continued in the latest IPBES report,*> which makes the connection
between the decline in living organisms and the increase in pan-
demics. The report highlights the “One Health” initiative, which
takes the position that human health, animal health and ecosystem
health are interdependent, thus involving the protection of the
environment and the fight against global warming.

In order to respond to these unprecedented challenges, which
reveal the vulnerability of our societies both in terms of ecosys-
tem collapse and widening inequalities, these reports place
health and solidarity at the centre of a societal project for the
“sustainability” of the natural world, which would involve noth-
ing less than a radical change in our lifestyles and a reimagina-
tion of the place of humans within nature.

The articles in this book back up these conclusions. At a time
when biodiversity collapse driven by human activities should
have led us to rethink our relationship with nature, an economic
logic was instead being extended to each and every component
of the living world, distributing property rights to ecosystem
resources, ecosystem knowledge and ecosystem services, trans-
formed into commodities. The Nagoya Protocol is therefore based
on an “economy of promises”, which postulates that by means of
commercial transactions, the discovery of the active principles
underlying a few genes can itself ensure both the protection of
biodiversity and the recognition of the rights of indigenous people
to their resources, and correct inequalities in development and
economic power. This vision, dating from the 1990s and based
on the ideal of the regulatory power of the free market, is no longer
tenable. The revenues drawn from the access and benefit-sharing
(ABS) mechanism are still negligible compared to the profits
expected from “green gold” mining.

Now, 30 years after the signature of the CBD, we can no longer
maintain that the logic of property and the market alone can
organise access by human communities to the shared resources on
which they depend in a viable manner, and thus increase the

3 IPBES (2020): Workshop Report on Biodiversity and Pandemics of the
Intergovernmental Platform on Biodiversity and Ecosystem Services.
https://ipbes.net/pandemics
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resilience of ecosystems. Monetised, contract-based access to
genetic resources and traditional knowledge has not in fact made
it possible to protect the biodiversity of the territories where they
originate. Above all, biodiversity research cannot be reduced to
the exploitation of genetic resources by pharmaceutical industries,
detached from their cultural, social and ecological values.

In this book, we have highlighted the positive contribution of
indigenous peoples to maintaining biodiversity. Their demand is
that they should no longer be kept under the guardianship of
others. The legislative texts governing access to their resources and
knowledge must be negotiated in consideration of their aspirations
in order to give them decision-making power, and to preserve their
relationship with the environment and their political, social and
spiritual organisations. Fair and equitable sharing is not reducible
to commercial transactions.

In a context where multilateralism is under threat, the question
remains as to how to use the Nagoya Protocol in support of the first
two objectives of the CBD —i.e., the conservation and sustainable
use of biodiversity — rather than as fuel for rhetorical discourse
about the North-South conflict, likely to jeopardise future nego-
tiations on the post-2020 global biodiversity framework.

Lessons may be drawn from the observed limitations of the CBD’s
access and benefit-sharing mechanism, which is nevertheless the
environmental convention that most integrates objectives of
justice and equity at the highest level. An objective of solidarity
should be added to it as well, and supplementary approaches
must be explored, such as the development of an international
system focused on the “commons.”

Since the Stockholm conference in 1972, the legitimacy of devel-
opment as the foundation of the North-South social relationship
and as a factor in the degradation of nature has been challenged.
Certain choices are required between economic development and
safeguarding biodiversity. GBO5 stresses that a large part of the
Sustainable Development Goals (SDGs) conflict with the Aichi
Targets, either because they are unachievable due to their links
with maintaining healthy biodiversity, or because they contribute
directly to its degradation. Choices need to be made between the
overexploitation of ecosystem supply services, now under threat
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from current modes of agricultural production, and the preservation
of ecological functions that ensure the maintenance and regulation
of ecosystems.

Solidarity implies the allocation of international financial aid to
enable the least developed countries to ensure the conservation
of biodiversity as a global ecosystem service, both for their own
benefit and for the benefit of humanity as a whole, in particular
by providing support to strengthen these countries’ capacities in
the biodiversity sciences. But this funding cannot be based solely
on ABS and on research activities, as proposed by the Nagoya
Protocol, while those responsible for the damage to biodiversity
remain uninvolved.

In all these challenges, so fundamental for our societies, and in
light of the lessons learned from the Covid-19 pandemic, the
development of genuine environmental justice should make it
possible to distribute the costs and benefits of protecting biodi-
versity more effectively among humans. Research in environ-
mental ethics and in the construction of the value to be accorded
to non-humans and to the evolving and functional processes that
bind them together must continue. The road is long, but the
Covid crisis has made us aware that humans are just one of many
species, both dependent on and in competition with other
species within ecosystems, but one that is aware of its specific
characteristics (including the ability to care about the fate of
species other than itself), and that humanity must be wary of
itself and its destructive abilities. Even the least idealistic could
benefit from considering that the defence of their “clearly
defined interests” requires cooperation with other parties.
Because Covid-19 should remind us that the health of each
depends on the health of all - both human and non-human.
Darwin pointed out long ago that altruism could be a factor in
the survival of species.

To have been a milestone on such a path would not be the least of
the Nagoya Protocol’s merits. Critics of its economic effectiveness
should not overlook its role as a stimulus for the development of
more equitable research practices. Indeed, this is probably one of
the protocol’s successes in terms of promoting a more balanced
relationship between providers and users of genetic resources and
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associated traditional knowledge. Thanks to the protocol, a wind
of self-reflection is blowing through life sciences research
communities, including those historically less familiar with the
notion of prior informed consent, or the fair and equitable sharing
of benefits. All scientists working on or with biodiversity must
now face those concepts. The challenge will lead them to consider
how they can work on developing their projects jointly with the
stakeholders concerned, and to think of ways their research can
give back to the suppliers of genetic resources and the associated
traditional knowledge. This kind of thinking certainly did not
wait for the protocol to emerge, but it is now gaining momentum,
and converging in certain aspects with the movement to open up
research through citizen science. This is evidenced by the ethics
charters and innovation promotion charters developed by higher
education and research establishments, which explicitly incorpo-
rate the principle of fair and equitable sharing.

The young history of the ABS and the Nagoya Protocol also shows
that a common pool of resources is a precious asset, and one that
can be demolished more easily than it can be rebuilt. The fate of
biological diversity — which has gone from being the common
heritage of humanity to being an asset of State sovereignty, should
put us on the alert. Thus, at the risk of making a painful return
to a dog-eat-dog free for all, the enthusiastic development of the
common data pool being promoted by Open Data policies must
continue, but with unwavering attention to giving back to the
territories and communities at hand. The opening up of the data
must be effective and encouraged so that the scientific communities
and citizens of the Global South can develop their capacity to make
use of it through the lens of their own needs.

Though we do see a need to “tease the Nagoya Protocol,” this also
reflects the extent to which the protocol provokes and challenges
us. In order for the Nagoya Protocol to contribute to the emergence
of the ecological civilisation the COP15 has prompted us to build,
it will need to be based on solidarity and on the commons, so
that it can participate in a new project of relating to nature and
sharing it. This must be our ambition above all.
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to biodiversity in an era of globalised research.
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